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+ STATEMENT. 


if 
The petition shows that Charles Palliser, a British 
subject, residing in the ( it of New York, is about to 
he removed into the District of Connecticut. upon the 


itp 


pers that the alleged offense consists in the writing 


a and mailing, in the Citv, County and State of New 
\ York, of a letter which is set out in fall in the petition. 
A 
| I. 
« 
ee THIS COURT HAS JURISDICTION OF THE 
PETETPION, 
+ The power expressl) vranted by U. S. BR. B., See. 
‘Ol. ‘The arrest of the petitioner has been under color 


of the postal laws of the United States. It is also in 


violation of Article IIL. of the Constitution of the United 
States, which provides that the trial of «a ecrmme shall 
be held in the State where the said) crime shall have 
been committeed : and in violation of the Sixth Amend- 
hient of the (‘onstitution. The facts : that a previous 
application for it W rit oft I; heas COV PUs has heen lade 
to the Cirenit Court and denied; ard that an applica- 
tion to advance the cLprypre aul taken from such order of 
the Cireuit Court has been subsequently here made and 
denied: afford a ground for the imterference by this 
Court by an original writ. Ifthe rules do not permit an 
advancement of the appeal below, the Court will issue an 
original writ in favor of the liberty of the citizen. This 
Crist Is consequently different from Wales Vs. Whitney, 
b14 UL S., 564: and the other cases holding that ordi- 
narily the Supreme Court will refuse to imterfere by 
huheas corpus with a case in which an application may 
be made to the Cirenit Court for relief yy such a writ. 

It waschela, 

Jn re Reinitz, 30 Ped Ro, 204 
t hase the existence ofan decision 11) nnothes Cuse yy 
itn Inferior State Court adverse to the contention of the 
petitioner, Was a sufficrent reason for an Interter nee of 
the Cirevit Court by habeas corpus, ina ease of which 
such State Court had jurisdiction. ‘The same principles 
revulate the exercise by haheas corpus ot the juriscdic- 
tion of the Supreme: Court over cases within the juris- 
diction of the Cireuit Courts. 

Moreover, we are informed that, ino a reeent case 
urising in Colorado or some other western State or 
Territory, tll original writ Wiis vranted te 
4 prisoner in custody ino ai State or Terri- 
torial Court. It cannot be. that there is onot 
some wav in whieh a person, deprived of lis liberty 
and about to be drageed from his home into a foreign 
State for trial ean have an immediate hearme and = ad- 
jucdiication of his rights Ly means of a writ of haheas 


corpus. tthe rules of this Court do not allow im- 


mediately the advancement and hearing as a motion of 
an appeal in such a case from a decision of the Ctreuit 
Court ; then it must certainly be its duty to issue the 
original writ. Otherwise the guarantee of the wrt by 
the constitution would be rendered useless. The writ 
would be practically snspended in time of peace, when 
the public safety did not require it. 


II. 


THE FACT, THAT THE PRISONER HAS BEEN 
SEIZED BY HIS BAIL, ANDIS NOT YET IN THE 
CUSTODY OF THE MARSHAL, IS NO REASON 
WHY THE WRIT SHOULD BE DENIED. 


Ifthe charge is valid, and under it the petitioner 
can be tried in another State from that wlhiere the letter 
was written and mailed; his bail has a perfect right to 
seize him anal deliver him into the custody of the Mar- 
shal for the District of Connecticut. 

There are dicta to the effect that when a person Is 
released on bail and his bail has not seized him, but 
allows him to remain at large, he is not entitled to a 
writ of habeas corpus, because he is not restrained of 
his liberty. 

As to the soundness of these dicta, there is consider- 
able doubt; and there is no decision on the pont which 
we have been able to find, after much search. But in 
this case the prisoner is not at large. He has been 
seized by his bail and is actually in the custody of such 
hail, deprived of his liberty and about to be removed 
into a foreign State for trial. He is therefore clearly 
entitled to the benefit of the writ. 


III. 


THE MOTION FOR LEAVE TO FILE THE 
PETITION SHOULD BE GRANTED, THE PETI- 
TION ORDERED ON FILE, AND A WRIT OF 
HABEAS CORPUS DIRECTED TO BE ISSUED 
TO GEORGE PALLISER, DIRECTING HIM TO 
PRODUCE THE BODY OF CHARLES PALLISER 
BEFORE THIS COURT, AND MAKE A RETURN 
OF THE REASONS WHICH ARE ALLEGED TO 
JUSTIFY HIS IMPRISONMENT, UPON AN 
EARLY DAY DURING THE PRESENT TERM. 


Respectfully submitted, 
RoGcer Fosrer. 
(of Counsel for Charles Palliser. 
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Supreme Court of the United States, 


CHARLES PALLISER. 
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AG AINSI 


THe Unrrep Sravres or AMerica, and 
JoHn A. Sureips, individually and 
as United States Commissioner: 
and Marris McManon, individ- 
ually and as Marshal of the United 
States for the Southern District of 
New York, 


Respondents. 


BRIEF FOR APPELLANT. 


Statement. 


This is an appeal by Charles Palliser from an order 
of the Cirenit Court of the United States for the 
Southern District of New York dismissing a _ writ of 
habeas corpus previously granted upon his application, 
and remanding him to the custody of the Marshal of 
the United States for that district. The appellant was 
confined upon a warrant issued by the United States 
Commissioner, upon a complaint charging him with a 
violation of the postal laws. The complaint is as fol- 
lows: 


Unrrep Svrares or AMERICA, ? | 
Southern District of New York, § be 


Joun H. Barto, being duly sworn, deposes and says 
that he is inspector of the Post-Office Department 
that on Octobe) 25d, 1888, Charles Palliser, of the City 
and State of New York, then and there doing business 
‘under the name andstvle of Palliser, Palliser & Co., at 
Cdicl Lyme, in the County of New London, mn the State 
nnd Distriet of Connecticut, with force and arms un- 
lawfully anc willfully did tender to one W. R. De Wolfe. 
who then and there was and thereafter continued to be. 
until the dth day of March, [SS9, a postmaster of the 


’ } j . , 
United States ata certain post-oftice known as Blaek 


Hall, in said County of New London, a certain contract 
Lt} th \\ nits | 1] Wes To low 

\ Vo (detobel La ISSS. 
Post-master, | H 1) 


Dran Str--We desire in each county a place through 
which to send out mail matter. as we want to reach 
every bustness man, mechanic and real estate man in) 
every State bv cireulas 

lfwe ship to you from our printing department 
located in the County im your State. sit » OOO o7 
1.000 cireulars 7 envelope ~. eepncl Tor actressed. will 
vou vive the same your careful attention, sending out 
daily 50 to 100) during the coming months until they 
are all out and then render us statement of same with 


. , . aT 
aecount of stamps used, and we will remit, 


Wi rre dome this at other ceneral store post-oflices 
in adjoining counties to vours, and it is perfectly legiti- 
inate * nd Wi walt Your reply lik addressed and 
stamped envelope enclos dt herewith, as, 1f you cannot 
attend to same, we must at once send elsewhere. 

Yours very truly, 


PALLISER. PALLISER & Co.’ 


‘with the intent of him, the said Palliser, to induce him, 
the said De Wolfe, as such Postmaster, to do certain 
acts in violation of bis lawfal duty as such postmaster, 
that is to sav, to sell him, the said Palliser, postage 
stamps otherwise than for cash, to wit, upon the credit 
of said Palliser, against the peace of the United States 
and contrary to the statutes thereot in such CASES made 
and provicled., Deponent further sys that said Charles 
Palliser is now within the Southern District of New 
York. 
Jonn H. Banrio. 
Subseribed and sworn to 
before me this 27th lay 
of September, LSS‘. 
JouUN A. SHIELDS, 
U.S. Commissioner. 


Endorsed :| U.S. vs. Palliser. Afft. filed Sept. 27th. 
ISSo,” 


The application before the Commissioner was for the 
purpose of obtaining a warrant to remove the appellant 
into the District of Connecticut for trial. The evidence 
taken before the Commissioner tensled to.-prove that a 
letter such as is set out in the complaint was mailed by 
the chypoye lant in the City of New York, addressed to a 
postmaster in Connecticut. (See page 6 of Trans- 
cript of Record.) The Court will observe that, al- 
though but one such offense was charged in the 
complaint, evidence was given tending to prove about 
sixty similar offenses. ‘The statute of the United 
States which it is claimed Mr. Palliser violated is See. 
5451 of the Revised Statutes. as follows: “ See. 5451. 
ex Kvery person who promises, offers. or CrLVeS, or CAUSES 
" & pore ures to he promised, offered, or vive any money 
‘or other thing of value, or makes or tenders any con- 
‘ tract, undertaking, obligation, gratuity, or security for 
* the payment of money, or for the delivery or convey- 
‘ance of anything of value, to any officer of the United 


“tates, or to any person acting for or on behalf of 
‘the United States in ‘Ann \ official funetion, under or 
‘ by authority of auy department or office of the Gov- 
‘ernment thereof, or to any officer or person acting 
for or on behalf of either House of Congress, or of 
' any committee of either House. or both Houses 
‘ thereof, with intent to influence his decision or action 
On ans question, mnatter, cause, or proceeding which 
may at any time be pending, or which may by law 
‘be brought before him in his official capacity, or im 
his place of trust or profit, or with intent to influence 
him to commit o1 acl in committing, or to collude in, 
“or alow any fraud, or make opportunity for the eom- 
‘mission of cL fraud on the United States, or to in- 
; hues bina to ate (ol omit to do ttn et in violation of 

his lawful duty, shall be punished as preseribed in 
ve the preceding section. 

The appellant contended, first, that the complaint did 
not set oub ans crime under that statute or any other 
statute: and, second, that fit did set out such a crime, 
such crime iS only trinble in the Southern District of 
New York, where the letter was mailed. 

“The writ of Aaheas COTPUS Was made returnable 
ata Stated Term of the Cireuit Ceurt of the United 
States for the Southern District of New York.” The 
Judge who held that Court, however, in his opinion 
stated that he considered that he had no authority to 
try a criminal cause at such a Stated Term; that this 
application for Avhers corpus was a criminal cause ; 
ana, consequently, althoneh app ile tly of the opinion 
that the facts proven did hot constitute i crime, vet 
cdlismmissed the writ. The order Oo} dismissal Wiis entered 
‘ata Stated Term of the Cireuit Court of the United 
States for the Southern District of New York.” From 
this decision, we have taken an appeal, whieh was al- 
lowed by the Judge who held such Stated Term. 

The assignment of errors which is attached to the re- 


turn is as follows: 


THE SUPREME COURT OF THE UNITED 
STATES. | 


Ix rHeE Marrer or rHe Pevririon 


CHARLES PALLISER,” 
Appellant. 


Assignment of Errors. 


Afterwards, to wit, on the third Friday of January, 
in the year of our Lord eighteen hundred and ninety, 
at the October Term for eighteen hundred and eighty- 
nine of the Supreme Court of the United States, at the 
Capitol, in the City of Washineton and District of Co- 
lumbia, COTES the said Charles Palliser, by Roger 
Foster, his attorney, and savs that in the record and 
proceedings it the above-entitled matter there is mani- 
fest error In this, to wit: 

I. That the matters charged in the complaint against 
Charles Palliser do not constitute a’ crime by the com- 
mon law or under any statute of the United States. 

Il. That the matters, testimony tending to prove 
which, was given before John A. Shields, United States 
(‘ommiussioner. in the above-entitled matter clo not 
constitute a crime by the common law or under any 
statute of the United States. 

[1f. That the matters charged as a crime against 
Charles Palliser, as appears by the testimony before 
John A. Shields, United States Commissioner, occurred 
and were committed, if they ever oceurred or were com- 
mitted, within the Southern District of New York, and 
not within the District of Connecticut; and that by 
the Sixth Amendment to the Constitution of the 
United States, said Palliser cannot be tried upon said 


charges in the District Court of the United States for 
the District of Connecticut. 

IV. That the sant Commussioner hac no jurisdiction 
to issue a warrant for the arrest of Charles Palliser. 

V. That the Marshal of the United States had no » 
authority to arrest or detain Charlies Palliser. 

Vi. That the Cirenit Court of the United States for 
the Southern Distriet of New York erred in not dis- 
charging the said Charles Palliser upon the return of 
the writ of hvbeas corpus herein. 

Wherefore, the said Charles Palliser prays that the or- 
der of the said Cirenit Court of the United States for the 
Southern District of New York be reversed, and the 
said Circuit Court of the United States for the South 
ern District of New York be ordered to enter an order 
directing the discharge of the said Charles Palliser from 
custody. 

Rogen Posrenr, 
\ttorney for Appellant, 
206 and 20S broadway, 


New York. 


Point I. 


THIS COURP HAS JURISDICTION OF THE 
APPEAL. 7 


lL. Toe Supreme Courr WAS JURISDICTION OF AN AP- 
PEAL FROM A DECISION BY A) Crirevir CourRT UPON AN AP- 3 
PLICATION FOR A WRIT OF HABEAS CORPUS OR UPON SUCH 
WRIT WHEN ISSUED. 
LL S. ROS. Ss) 765 and 764, as amended 
March 5, 1885, 25 Stat. L., p. 437. 
Wales vs. Whitney, 114 U. S., 564, 565. 
Carper vs. Pitzeerald, [Zi U'. S., 87. 


» Tur Crecevir Covcrr TO WHICH THE WRIT IN THIS 


CASE WAS RETURNED HAD JURISDICTION TO HEAR AND DETER- 


MINE THE SAMFE. 


A. Sven A TERM OT roe Ctretrir Cover HAD JURISDICTION TO 


ENTERTAIN CRIMINAL CAUSES 


a h. .. . ios : 
“ The regular terms of the Cireuit Courts shall be held 


‘in each vear at the times and places following ; but 


‘when anv of said dates shall fall on Sun- 
‘day the term shall commence on the following 
: day. In the Northern District of New 


York, at Canandaigua, on the third Tuesday in 


baat) 


‘ June; at Albany on the second Tuesday in October : 
‘and when the term appomted to be held at Albany 1s 
: cljourned, it shall be acljourned to meet at the same 


place on the third Tuesday in January; and when 


< sacl nljourned term IS adjourned, if shall be acl- 


‘journed to meet in Utica on the third Tuesday in 


' March. Lhe seid TTA) seid ae ‘tt Piste shall he hie lf for the 


: AMIALL ae 


/ 


husiness only. In the Southern 
District of New York at thy City of New York on the 
first Monday in April and the third Mongdav in Oc- 


. ° . j 
stive sit bd Baa § 


‘tober: and for the trial of criminal causes and suits 


in equity, ii the last Nbon \ in lebruaryv : and C\- 


en clusively for thy trina! ana Lisposial ot criminal Cises 


and matters arising and pending in said Court on the 
second Wednesday Li) Janu ur’ , \ ireh anil May, Onl 


‘the third Wednesday im June and on the second 


Wednesday in ( letolvy r sane December: Provided. That 


‘the holding of any of the last mentioned terms for 


‘ernnoinal business shall not dispense with nor attfect 


“ the holding of any other term of the Court at the 


* Same time, and that the yo nding of any other term 


‘of the Court shall not prevent the holding of any of 


‘the said terms for criminal business.”’ 


The inclusion in the clause relating to the Northern 


District of a prohibition against the transaction of 
eriminal business at certain terms, and the omission of 
any such prohibition in the clause relating to the hold- 
ing of terms in the Southern District of New York, 
shows that it was not the intention of Congress to de- 
prive any term held in the Southern District of New 
York of jurisdiction over criminal business.  Aarpressio 
nnius est erclusio allerius, Otherwise, if the contention 
of the learned Circuit Judge were correct, great myus- 
tice might constantly be done. ‘To deprive a party un- 
lawfully in prison of a writ of /Aabeas corpus, from the 
decision upon which an appeal to the Supreme Court 
of the United States would lie-—-until the holding of a 
criminal term of the Court— might frequently keep him 
in confinement for a long period of time and thus de- 
feat the purpose of Congress and impair the remedial 
character of the writ. It was the intention of Congress 
to provide fora summary and oxpeditious hearing of 
applications of this nature, both below and upon appeal. 
In Roberts vs. Reilly, 116 U. S., 80, 92 to 93, 
this Court said, speaking through Mr. Justice Mar- 
PHEWs, eonecerning the Provisions for appeals in) proceed- 
rics uoder il writ of hahews « Pes 
is This statutory provision evidently contemplates the 
; SUPA character of por eed ngs under the writ ot 
* habeas COPPUS XS not admitting, m= favor of the liby- 
: erty of the itizen, the delays usually rnd necessarily 
: attending ordinary litigations between parties, “and 
‘ confers Upon the jucicial tribunal, or the Jude 
hearing the application and making the order which 
is the subiect of the cLpDpy al, «liseretion to send uy 
the cause to the appellate tribunal under sueh regu- 
lations an orders its meaty seen best nlapted to se- 
‘cure the speediest and most effective justice. This 
‘harmoniously adapts the practice in direct appeals 
in such cases under these sections of the Revised 
‘Statues to that exercised independently of these 


“i 


‘provisions, by means of the original writ of ha/eas 


0 


"= Corpus with the aid of a writ of certiorari, to bring 
‘up the record of the proceedings to be reviewed.” 


B. AN APPLICATION FOr A WRIT OF HABEAS CORPUS AND THE 
PROCEEDINGS THEREUPON, ARE CIVIL, NOT CRIMINAL, PROCEEDINGS. 


In Aw parte, Tom Tong, 108 U. S., 556, 559-560; 
this Court said, speaking through Chief-Justice WAIrTE : 
“The writ of Habeas corpus is the remedy which the 
‘‘ law vives for the enforcement of the civil right of 
‘personal liberty. Resort to it sometimes becomes 
‘necessary, because of what is done to enforce 


‘laws for the punishment of crimes, but the judicial 


. 


‘ proceeding under it is not to inquire into the criminal 
‘act which is complained of, but imto the right to 
“liberty notwithstanding the act. Proceedings to en- 
‘foree civil rights are civil proceedings, and proceedd- 


‘ongs for the punishment of crimes are criminal pro- 


° 


‘ceedings. Inthe present case, the petitioner is held 
‘under criminal process. The prosecution against 
‘him is a criminal prosecution, but the writ of Aahbeus 
‘corpus Which he has obtained is not a proceeding 
‘in that prosecution. On the contrary, it ig a new suit 


. 
. 


brought by him to enforce a civil nght which he 


‘claims as against those who are holding him in cus- 


. 
- 


tody, under the criminal process. If he fails to 
‘establish his right to his liberty, he may be detained 
“ for trial for the offense ; but if he suceeds, he must be 
; discharged from enstody. The pore weeding is one insti- 
‘ tuted by himself for his liberty, not by the government 
“to punish him for his erime. This petitioner claims 
“thatthe Constitution and a Treaty of the United States 
gave him the right to his liberty, notwithstanding the 


on 
° 


‘charge that has been made against him, and he has ob- 
‘ tained judicial process to enforce that right. Such a 
2 proceeding on his part 1S, In our opinion, a clvil pre ceed - 
“ ing, notwithstanding his object is, by means of it, to get 
“ released from custody under ‘ criminal per secution. | 


10 


This Wits approved and followed in 
ler parte Cota, 110 U..8., 38a: 
and Kurtz vs. Moffitt, 115 U.S., 487, 494 


3. THE ORDER FROM WHICH THE APPEAL IS TAKEN WAS 
THE ORDER OF THE CourTr. NOT THE ORDER OF THE 
ae Mik. 


[ts caption is * At a stated term of the Circuit Court 
of the United States for the Southern District of Nev, 
York. held in the Post-oftice Building, in the City, 
Courts and State of New York, on December 3d, 1889. 
Present Hon. Ek. Henry Lacombe, Circuit Judes” and 
it was filed and entered in the Clerk's office. 

The writ of habeas corpus was, by its terms, return- 
able before “a Stated Term of the Crreuit Court of the 
United States for the Southern District of New 
York, to be held in the Post-office Building, in the 
City, County anc State of New York.’ &ec. The case 
was argued in open Court during the pendency of a 
stated term thereof, which commenced on the third 
Monday of October, and was still pending unadjourned. 
No criminal term of the Court was then in session. 
The succeeding criminal term was to be held on the 
following week, the second Wednesday of December. 

This order differs /ofo carlo from the order in 


Carper vs. Fitzgerald, 121 U.S., 87, 88. 


The writ there was made returnable “ before the 
Hon. Huan L. Bonn, Judge of our Cireuit Court of the 
United States for the Eastern District of Virginia, sit- 
ting at the United States Court House, in Baltimore, 
Marvland.” 

The order here Is in) the same form as those orders, 


which were held to be Court orders and not Judge's 


orders 1h} 


Heishon Vs. Knickerbocker Life lnsurance 
Co... 1 Be Eee SEO? 
Klwood vs. Roof, 82 N. Y¥.. 428. 


e 


L] 


The test to distinguish a Court order from a Judge's 
order which was applied by Chief-Justice MARSHALL and 
his associates was whether the motion was argued in 
open Court or at a Judge's chambers. 

fer part Bollman and Swartwout, 4 Cranch, 


75, 95, 106. 


The opinion of Judge LAcoMBE that the proceed - 
ing was before him as a Judge and not before the 
Circuit Court, is immaterial. The language of the writ 
and order determines the nature of the proceeding. 
Were it otherwise, the remedy by appeal could always 
be prevented by the action of the Cirenit Judge. We 
could have enforced by mandamus our right to have 
the writ returnable at the Cirenit Court, had it not been 
so made ly its terms. Atter arvument, we could have 
enforced by mandamus the entry of the order which 
denied our application in the form of a Court order, as 
is its present form. We could have enforeed by man- 
damus our right to an appeal had not the Cireuit 
Judge allowed it. We cannot, however, obtain man- 
damus to correct or otherwise review his opimion. We 
are not bound by that. (Juod factum., on quod dichuim 


ot bspreittir, 


Point II. 


A PRISONER HELD UNDER A WARRANT 
ISSUED UPON A COMPLAINT WHICH DOES 
NOT ALLEGE FACTS CONSTITUTING A 
CRIME CAN ALWAYS BE DISCHARGED BY A 
WRIT OF HABEAS CORPUS BEFORE JUDG- 
MENT OF CONVICTION. 


The leading case on this point Is 
kx parte Bollman and Swartwout, 4 Cranch, 
(5, 136; 


-—, 


12 


where prisoners arrested ona charge of treason and 
proved to have assisted Aaron Burr in his conspiracy 
were discharged by the Supreme Court of the United 
States upon the ground that the facts proved did not 


constitute treason: and when it was claimed that the 
proved facts, if they did not constitute treason, did , 
constitute a crime of an inferior grade, the Court re- 
fused to consider tht question when the arrest was 
under a charge of treason. 
Similar cases where the Courts have, upon habeus 
corprs, Considered the  eriminality of acts charged 
nvainst the petitioners are : 
United States vs. Hamilton, 3 Dallas, 17 ; 
hy parte Burford, 3 Cranch, 448 ; 
Ke puerte Watkins, 7 Peters, 568: 
kv porte Jenkins, 2 Wallace C. C., 521. 
228 : 
ln ve Martin, 5 Blatehford, 305 : 
U.S. vs. Rogers, 28 Fed. R., 658 ; 
In ve Cross, 20 Fed. R., 824. ~ 


Point III. 


THE SENDING OF THE LETTER DESCRIBED 
IN THE COMPLAINT DID NOT CONSTITUTE A 
CRIME, EVEN ITF TT WERE UNLAWFUL FOR 
THE POSTMASTERS TO SELL POSTAGE 
STAMPS UPON CREDIUET. 


The sending of such a letter is claimed to constitute 
an offense under U.S. R.S., $5451, as the tendering of 
a contract for the pavment of money toa person acting 
for or on behalf of the United States in an official fune- 
tion, with intent to influence him to commit or aid in 
committing or to induce him to do or omit to do an act 
in violation of his lawful duty. The entire section is 


as follows: 


— 


vw — 


“Src. 5451. Every person who promises, offers or 
‘‘ vives, or causes or procures to be promised, offered or 
‘“ given any money or other thing of value, or makes or 
“ tenders any contract, undertaking, obligation, gratuity 
“or security for the payment of money, or for the de- 


© 
° 


livery or conveyance of anything of value to any officer 
‘of the United States, or to any person acting for or on 
behalf of the United States in any ofticial function, uh- 
“der or by authority of any department or office of the 


oo 
° 


‘ Government thereof, or to any officer or person acting 
‘foror on behalf of either House of Congress, or of any 


* 


‘ committee of either House, or both Houses thereof. 
‘with intent to influence his decision or action on any 


. 
© 


question, matter, cause or proceeding which may at any 
‘time be pending, or which may by law be brought be- 
‘fore him in his official capacity, or in his place of trust 


7 
a 


or profit, or with intent to influence him to commit or 
* aid in committing, or to collude in or allow any fraud, 


- 
- 


or make opportunity for the commission of any fraud 
‘on the United States, or to induce him to do or omit 
* to do any act in violation of his lawful duty, shall be 
‘ punished as deseribed in the preceding section.” 
This section is described by the reviseps of the stat- 
utes as a section relating to “ bribery of any United 
States officers.” It immediately follows two other sec- 
tions which respectively provide for the punishment of 
“bribery of a Judge and bribery of a member of Con- 
sress.”’ The revisers, at the foot of the statute, refer 
to U.S. ROS., §$ 5501, which is deseribed by the re- 
visers as providing for “ punishment of United States 
officers respecting bribes, dc.” These sections should 
be read together. ‘They are evidently framed for the pun- 
ishment of bribery and nothing else. It is admitted 
by the prosecution and the respondents that only 
bribery can be punished under this statute; and that 
Mr. Palliser cannot be held unless this letter was the 
offer of a bribe to a postmaster. 
The chain of reasoning through which it is sought to 


L4 


establish that he attempted bo bribe the postmaster Is 
as follows: This postmaster was a fourth-class post- 
master, and was para by the Government by the allow- 
ance bo him It} his quarterly accounts of the entire amount 
of the stamps sold by him notin excess of fifty dollars, and 
on the next one hundred dollars or less per quarter sixty 
per cent. of the amount sold. See 22 Statutes at Large, 
pace 602. Act of March 3, 1883, Seetion 2). It 1s 
claimed that by this letter Mr. Palliser offered to send the 
postmiasters a certain number of circulars im case they 
would agree to sell him that same number of one cent 
postage Stiatps TL pO erect. The sale of postage 
stamps upon credit, it is claimed, ts made a miuisde- 
newhnor 1 the Act of June 17th, IS7S (20 Statutes at 
Large, 141). As to this, see Point TIL By acceding 
to Mr. Palliser’s request, the postmasters increased 
their official profits. Bat he would have been. at = per- 
fect liberty to heave bought those postage stamps 
from them for cash on delivery, either yy himself or 
through any other person who might loan him the 
money with which to do so, and thus to similarly in- 
crease the compensation of the postimasters. So, the 
United States has lost nothing by this transaction, A 
request to an official to aid the preerey making the re- 
quest in the commission of an unlawful aet through 
which both will Onin i pront is not an otter of a bribe. 

lL. THe CIRCULAR CONTAINS NO OFFER UPON THE PARI 
oF Mr. PALLISER TO SEND THE CIRCULARS IN) CASE THI 
POSTMASTERS SHOULD AGREE TO SELL THI STAMPS FOR 
PHEM ON CREDIT, 


lt merely SILVsS ‘Lhwe ship to vou, c.. a certain Litltii- 
ber of circulars, wil you send them out on credit ? 
Had the transaction been lecitimate, us Wwe submit it 
was, and a postmaster had written aceepting Mr. 
Palliser’s alleged proposition, no contract would have 
existed between them. The offer was too inclefinite. 


en 
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Even, therefore, if the construction put by the Govern- 
ment upon the transaction contemplated were correct, 
Mr. Palliser would still be free from crime and entitled 


to his discharge. 


2. ‘THE REQUEST OF A PUBLIC OFFICER TO AID THE 
PARTY MAKING THE REQUEST IN THE PERFORMANCE OF AN 
ACT IN VIOLATION OF SUCH OFFICER'S DUTY, THROUGH 
WHICH EACH WILL MAKE A PROFIT, IS NOT THE OFFER OF 
\ BRIBE. | 


The case is exactly the same as if Mr. Palliser had 
approached the postmaster and orally asked him to 
sell him a single one cent stamp and to trust him for 
pavinent until the next day. 

Bribery consists in the clving to an ofticer of SOne- 
thing im addition to his legal fees, in order to induce 
him to violate his official duty, by improperly favoring 
the briber. The solicitation of an act by which the 
officer will gain profit through the receipt of lis legal 
fees is not the offer of a bribe. 

Dlackstone, in his Commentaries, Vol. 4. preipre 139. 
thus describes bribery a bribers Is the next species of 
offense against public justice, which is when the Judge, 
or other person concerned in the alministration of jus- 
tice, takes any wa/ue reward to influence his favor in 
lis office.” This definition has been repeatedly ap- 
proved. See, for example " 

Simpson vs. Ysend, L. R., 4 Q. B., 626 ; 

Rex vs. Beale, cited in. Rex vs. Gibbs, 1 
Kast., 173, 185: and also the different 
text books Oni Criminal Law. 


To illustrate, if Mr. Palliser had promised the post- 
master some extra reward in consideration of the 
sale of stamps on credit, such as more than the legal price 
for such stamps; or had promised to give the post- 
master a contract to perform work for him of another 
kind, for which additional payment would be made: 


Lt 


the appellant might have committed an’ offense within 
the meaning of the statuto. 
See 
Harding vs. Stokes, 1 M. & W., 554. 


The solicitation to comniit it misdemeanor has hever 
been considered a erime : and the weight of authority Is 
in favor of the view that solicitation to commit a felony 
IS not a crime unless accompanied by some overt act: 
when perhaps the solicitor might be incliicted as a con- 
spirator Or aS all WeECeSSOr before the fact. 

Ih People vs. Smith 28 Hun. (N. Y.), 626-627 : the 
(renecal Term of the New York Supreme Court in New 
York County, speaking thiough Judge DANIELS, said: 

* The defendant was convicted of 5 iolating the Excise 

Laws by making a sale of beer in quantity less than 
“five gallons, without license, to the complaming wit- 
* NESS. This witness in no manner participated 
: in the act declared yy the statute to he itl offense. 
That Wits made out yy thre sale itself without heense, 
. anc the person making the sitle is the only Ole de- 
‘elared by the law to be criminal. The purchaser has 
been subjected to no criminal accountability whatso- 
‘ever, and by the mere purchase he could not be a 
‘ participant in the act which the statute has deelared to 
‘ be itn) offense. That Wits performed wholly anda ©Cxr- 
sn clusively yy the defendant. for she, unnicded by the 
* purchaser, acted alone in making the sale. An aecom- 
* phiee is a person involved either directly or indirectls 

In the COMMISSION of the crime, ‘To render him such, 
‘he must in some manner aid, or assist, or participate 
‘in the criminal act, and by that connection he becomes 
“equally mvolved in guilt with the other party by 
‘reason of the criminal transaction. This witness in- 
‘* curred no such relation to the offense committed, and, 
‘ therefore, was not an accomplice within the meaning of 
* this section of the Code. A pot similar to this arose 
“on Com. vs. Willard (22 Pick.. 176), and Com. vs. Down- 


li 


“ing (4 Gray, 29), and it was held by the Court pro- 
“ nouncing these decisions that such a purchaser was not 
“an accomplice. A similar principle was also observed 
‘and applied in Cumpbhe// vs. Com. (84 Penna. BR., 187) ; 
* State vs. Me hean (36 La., 343): Trustees, ete., vs > Mai- 
ies ley (IS Ill... 407): Smith vs. Stat. (37 Ala., N. =.. 

$72): Leopli “es. Farrel/, (30 Cal... 316)." 

In People Vs. Kamerson, 6 Connoly’s Criminal Reports 
157; N. ¥. Supreme Court, Over and Terminer, held 
1) LAWnENCE, J. : the defendant was indicted for the 
sale of lottery tickets to Burdell. i defaulting clerk of 
the well-known legal firm, Shipman, Barlow, Laroeque 
W Choate, who had thus squandered his stolen money. 
The only witness for the prosecution was Burdell. It 
Wis claimed that. Burdel] beme ith) secomplhice, his testi- 
mony needed corroboration before the conviction of the 
defendant eould be obtained. The objection Wiis, how- 
ever, overruled upon the vround that although the 
statute forbade the selling of lottery tickets, the seller 
only and not the purchaser Wits hable and could be 
punished for the commission of the offense. So, too, 
if has been held that the Werribceti he Is abducted Is 
not the accomplice of the abduetors. 

People vs. Powell, 4 Connolv’s Criminal Re- 


} wts. oOS5S. 


It has been held that the woman upon whom an 
abortion Is performed is not an accomplice of the man 
who commits the abortion. 

Dunn vs. People, 20 N. ¥., 525. 


Bishop on Criminal Law, Sec. 657 : 

‘Lighter Misdemeaners Distinguished.—But when 
‘we ascend among the lighter misdemeanors, we find 
‘some differences occasioned by the smaller degree of 
* blameworthiness involved in an offense, or the special 
* terms of the statute respecting it. The cases are neither 
‘ sufficiently numerous nor uniform to enable an author 


Is 


‘to state precisely and fully what the doctrine of the 
‘ courts is on this subject ; but the principle is reasonably 
” plain, as follows: If the terms of a statute distinctly 


© 


‘limit the penalty to persons who participate in the act 
‘only in a certain way, those terms furnish the rule of 
* the Court. Or, if the expression Is eeneral, then, if the 
‘ offence is of minor turpitude, and especially if the thing 
, iS only paerlotine prohibitian, the courts. 1») construction, 
‘will limit its operation to those persons who are more 
‘particularly within the reason or express words of the 
“ enactment. tad there are misdemeanors of such a 
“ nature. and so eprall ai fur pitud : fhat even a persou 
pres wl and lendina the support of his willto the commis- 
SHON ot the cod LN, nenepthe OS®, not punishable. ag oe 
“Sec. OoS. Retailing Liquor, lnder the statute 
* makine it penal for unlicensed persons to retail intoxi- 
* Cating liquor, it Is venerally held that one who, as pur- 
“ehaser, lends the concurrence of his will to what is 
‘done, and tempts the seller with his money, and is 
‘ present encouraging him, is still not liable to punish- 
‘ment. 
Citing, 
Commonweaith vs. Willard, 22 Pick. (Mass. ), 
176. 
State vs. Hopkins, 4 Jones, N. C., 305, 
Riawles vs. State, 15 Texas, 581. 


The same rule has been applied to felonies. 


Li 
Regina vs. Williams, 1 C. & K., 589; 
the prisoner hac delivered poison to b, and desired him to 
put itin C's beer. It was held that the prisoner could _& 
not be indicted for an attempt to administer poison 
to ©, 


In 
Stabler vs. Commonwealth, 95 Pa. St., 318 ; 
the defendant had asked M.to put poison in W.’s spring. 
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It was held that the prisoner could not be held and in- 
dicted for an attempt to administer poison to W. 


See Stampler vs. Commonwealth, 7 Bush 
(Ky.), 612. 


Point IV. 


THE SALE OF POSTAGE STAMPS UPON 
CREDLT IS NOT A VIOLATION OF A POST- 
MASTER'S OFFICIAL DUTY. 


The Government is amply protected by his bond. 
See U.S. R.S.. See. 3834. 


The only statute upon which the prosecution rests its 

ro claim is the Act of June 17, IS78, 20 Statutes at Large 
l41: 

“And no Postmaster of any class, or other per- 

“ son connected with the postal service, entrusted with 

‘the snle or custody of postal Stamps, stamped enve- 
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‘lopes or postal cards, shall use or dispose of them in 
* payment of debts or in the purchase of merchandise or 
‘ other salable articles or pledge or hypotheeate the 
‘same or sell or dispose of them except for cash, or sell 
* or lispose of postage st tips OF postal cards for any 
‘larger or less sum than the values indicated on their 
, faces. or sel] or cdlispose of stamped envelopes for A 
‘larger or less sum than is charged therefor by the post- 
‘ master’s department for like quantities.” 

It is claimed by the prosecution that the phrase pro- 


+ 


hibiting the sale of postage stamps “except for cash ” 
isa prohibition against the sale of postage stamps 
upon credit. 

This is a penal statute and must be construed 


strictly. 


7) 


The Schooner nterprise, | Paine, sy 

Mr. Justice Lrevincsron said: “ Although ignorance 
of the existence of a law be no excuse for its violation, 
vel if this lwnorance be the consequence of an ambigu- 
OUsS OF obscure phraseology, SOC indulvence Is due to 
it. It should be a prineiple of every criminal code, and 
certainly belongs to ours, that no person be ndljudged 
culty of an offense unless it be created nel promul- 
gated in terms which leave no reasonable doubt of 
their meaning. Tf it be the duty of a jurv to acquit 
where such dloubts i xist concerning it facet. if is equally 
incumbent on a Judge not to apply the law to a case 
whi le" he lsuboors under thr SiLTe uncertainty as to thre 
meaning of the Legislature If this be involved in 
considerable dittieulty from the use of language not per- 
fectly intelligible, unusual cireumspection becomes nec- 
essary, especially if thy COmSequehces be so penal is 
scarcely to suclaniit ot “nveravation. When the sense of 
i! penal statute is ObVIOUS. COMSEC UL nees are to he (lis- 
regarded ; but if doubtful, they are to have their weight 
In its interpretation. Tt will at onee be conceded that 
reed Dedeth should bye stripped of it Very valuable Property, 
perhaps of his all) -be disfranchised and consigned te 
public ignominy and reproach, unless it be very clea 
that such high penalties have been annexed by law to 
the act which he has committed. If these principles 
be corr CT, 2S thre cure deemed ta bye, a court has ne 
option where any considerable ambiguity arises on a 
penal statute, but is bound to decide in favor of the 
party accused. ‘It is more consonant to the principle 
of liberty, says an eminent English Judge, ‘ that a 
court should acquit when the Legislature intended to 
punish, than that it should punish, when it was in- 
tended to discharge with impunity. © 

This language was approved in Commonwealth vs. 
Standard Oil Co., LOL Pa. St., 119, 150. 

In Commonwealth vs. Martin, 17 Mass., 359, 36% 


. 


Chief Justice Parken, said: “ if a statute creating or 


a 


o> 
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Increasing i penalty, be capable of two constructions, 
undoubtedly that construction which operates in favor 
of life or liberty, is to be adopted.” 
See also : 
JS. vs. Sheldon, 2 Wheaton, 119; 
ad U.S. vs. Reese, 92 U.S., 214. 


The English Stock Jobbing Act (7 George 2, Chap. S), 
which declared void all contracts of a certain kind, “ in 
any public or joint store, or other public securities 
whatsoever,’ was held inapplicable to transactions in 
foreign funcls or in railway shares, 

Henderson vs. Dire, > Stark, Los. 
' Wells vs. Porter. 2 Ding. n. €.. tae 
Hewitt vs. Price, 4 M. & G., 355, 

Courts will always refuse to supply a cass omissus 

in) it penal statute, no matte how cleni DLet be the 


legislative intent to melude = it. 


> 
Underhill vs. Longbridge, 29 L. J. M. C., 65. 
Thomas vs. Stevenson, 2. KE. & B., 108. 
Coe vs. Lawrence, 1. E. & B., 516. 
Broadhead vs. Holdsworth, 2 Ex. D.. 321. 
Southwestern Railroad Company vs Cohen, 
19 Ga., S27. 
The three words “except fer cash” must be con- 
strnued according to the well known maxim noscitur a 
vcs Mm connection with the rest of the section. The 
evident intent of the section is to use the word “ eash ” 
in its well known crammatical aml correct sense, to wit, 
a sale for money, not a sale for merchandise. It was 
the intent of Congress to forbid a postmaster to im1- 
> tate an insurance agent wlio may accept payment for 


premiums in many other things besides money ; In one 
case the cancellation of a score at a tavern against 
him individually for’beer and billiards (see Lycoming 
ire Ins. Co. vs. Ward, 90 Illinois, 545); not to 
prohibit the sale of postage stamps upon credit. Had 


it been the intent of Congress to forbid the sale of 
postage stamps upon credit, that body would have said 
SO, OF else would have added to the word “ag cash a two 
other words “on delivery,” so that the phrase would 
read “except for cash on delivery.” These words, Con- 
gress omitted from the statute; and it being a penal 
statute, this Court will not supply them. 


Webster, in his dictionary, suh noneine “cash,” thus 


defines the phrase: “To pay in cash is opposed to 
payment in goods and commodities or labor, as in 
barter.” The able counsel for the prosecution have 
been unable te fii in Urn dictionary any construc- 
tion of the phrase “a sale for cash,” which does 
hoot melude it sale for ereclit. The word “eash ” 


is derived from the French word = “ caisse,” which 
Is nsec in that language in) opposition to the word 
” portefeuille, to signify eo and other current 
funds, which tbe kept Th strong box or chest, ‘LS dis- 
tinguished from securities, stocks, shares, bouds, prom- 
issory notes, &c., which are kept ina portfolio. It ts 
1 well known fact thief the phrase a sale for enash “4 in 
nearly every track means a sale, pavinent for which Is 
to be made within twenty, thirty, anil in some Cases 
sixty days after delivery of the goods, and is in contra- 
distinetion to a sale, payment for whieh is to be made 
In a promissory note with or without the endorsement 
of a third party. A leading case upon the subject is a 
decision by the Court of Appeals of Missouri, as fol- 
lows 
St. Louis Type Foundry vs. Union Printing 
& Publishing Co., 5 Mo. App., 142, 149 : 
“A sale for cash orasale which is called a eash trans- 
‘action, the term being interpreted in the sense in which 
* the merchants of St. Louis use it, is something differ- 
‘ent trom a sale of eoods to be pranicl for on delivery. 
v Such i sale hla In one secnse be termed ih sale for 
‘cash; but the Interpretation puton the phrase a ‘cash 
‘“ transaction, or *a eash sale, by the course of deal- 


“» 


20) 


‘“ings in St. Louis, demonstrates that often what is thus 
‘characterized repudiates the idea of payment at the 
‘ time when the goods come to the possession of the pur- 
chaser. It is distinctly shown that it is quite consist- 
ent with the definition practically given to this phrase 


© 
- 


by the well-understood custom of the merchants of St. 
Louis, that an interval of thirty davs may elapse be- 


. 


‘tween delivery and payment, and yet that the transac- 
‘tion may be called and recognized by every one as a 
‘cash transaction. It follows that a ‘sale for cash,’ a 

‘cash sale, or a ‘cash transaction, is something as 
‘known to merchants of St. Louis, not to be confounded 
‘for a moment with a sale by the terms of which the 
: voods sold are to be pail for ll delivery. The two 
expressions are not convertible : and every instruction 


‘which in terms treats them as convertible, or which 


. 


‘assumes their convertibility, is liable to mislead a jury 
indeed, can hardly fail to have that effect. Now 


@ . . . 
r ‘ there was no evidence before the jury that the goods 


‘in this case were to be }) ud for on delivery. There 
‘was evidence that the sale was for eash, or that the 
‘transaction was what is called a ‘cash transaction.’ 
‘ And what this phrase meant we have already seen.” 

In 

Hoffman vs. John Hancock Mutual Life Ins. Co., 92 
U.S., 161, 164; 
this Court said, speaking through Justice SWAYNE: 
* Life Insurance is a cash business. Its disbursements 
are all in money and its receipts must necessarily be in 
the same medium.” And it was consequently held that 
while part payment of a premium by a note was good, 
a. part payment by the barter of a horse was bad. The 

former was a cash trausaction. ‘The latter was not. 


. 


Jee ates US U, ae ene 


26 Fed KC, C79. 
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Point V. 


THE DISETRICT COURT OF CONNECTICUT 
HAS NO JURISDICTION PO PRY MR. PALLISER 
FOR THE OFFENSE CHARGED AGAINST HIM. 


The offense was complete when the letter was mailed. 
The fact that the person to whom it was addressed lived 
in Connecticnt makes no difference. 

Mr. Palliser las a constitutional right toa tral in 
the Southern District of New York, where he resides 
ancl Is known Phe (‘OmmIsSstone : hievcl Hho rivht to orde) 
his removal toon strange State, where he heh y be tried 
nna punesive i> b scapegoat, while the postmasters in) 
Whose alleved ‘crime he was merely an accessory before 
the fact Abe clischiuure | with TOE tines, 

The Sixth Amendment to the Constitution isnas fol- 
lows: “ Tnoall criminal prosecutions, the aceused shall 
‘ CHOON the rivhht tog Spee l\ and public trial, ly itt lln- 
* partial jury of the State and District wherein the crime 
= shall have been comunittedt, whieh istrict shall have 
* been previo sly ascertann | 1) law. an l to be informed 
‘ofthe nature and cause of the aveusation : to he econ- 

fronted with the witnesses against him, to have eom- 
; prisons Process forobtaimimne \\ ithesses Il} his favor, anil 
‘to have the assistance of counsel for his defense.” This 
amendment is to be construed liberally in. view of its 
history and the rights which it is design il to protect. 
See Boyd vs. United States, 116 UL S., 616. 

It is supplementary to a clause of the Constitution as 
originally vatitied in Section 2 of Artiele TEL: “ The trial 
‘of all crimes, except in cases of impeachment, shall 

be by jury: and sueh trial shall be held in the State 

where the sad erimes shall have been committed.” 

One of the main objections to the adoption of the Con- 
stitution was, that, as originally framed, it did not ade- 
quately secure the right of trial by jury and by a jury 
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of a defendant's neighbors, those living in his vicin- 
ity—vic/nage in law French, from which the word venue 
is derived, 

For example, in the debates of the Convention of North 
Carolina, Mr. J. M’Dowall said : 

“T say the right of trial by jury is not sufficiently 
secured in criminal cases. The very intention of the 
trial by jurv is that the accused may be tried by per- 
sons who come from the vicinage or neighborhood, who 
may be acquainted with his character. The substance, 
therefore, of this privilege is taken away.” 

t Elliot's Debates, 211. 


This right is one of the oldest secured Ly the com- 


mon law. It is mentioned in the Great Charter. 


Magna Carta, $ ZO: 

‘Liber homo non amercietur pro parvo delicto 
‘nisi secundum modum delieti; et pro magno de- 
‘licto amercietur secundum magnitudinem delicti 
: salvo contenemento suo; et mercator eodem modo 
m4 salva merceandisa Sila: ef villanus eorlem modo 
‘amercietur salvo Walnnag!® suo, si ineiderint in 
‘“ misericordiam nostram; ef nulla predictarum 
: mesericordiarum }’ yoctur, wise per sacramentum 


proborum hoa Media de resnely. 


One of the chief ereunds of complaint ly our an- 
cestors against Great Britain was the denial of that 
right to the eolonists. On October 14th. 1774. the 
first Continental Congress unanimously resolved ‘ that 
the respective colonies are entitled to the common law 
of England, and more especially to the creat and in- 
estimable privilege of being tried by their peers of the 
vicinage according to the course of that law.” 

See 1 Elliot's Debates, 44. 


One of the grievances against George IIL. specified 


in the 


YAR 


» Declaration of Independence was: “ For trans- 


porting 1S beyond seas to be tried for pretended of- 


fenses. 


Ih) 
[ 
y 1 . 


'.S. vs. Guiteau, | Mackey (S.C. D. C.), 498, 544, 


Jiudve JAMES said : 


* There is vet one other consideration which we 


‘conceive to be important, namely, that the con- 


“ struction which we have given to this statute is 


‘consistent with the intent of the Sixth Amend- 
‘ment to the Constitution. That article provides 
‘that ‘im all eriminal prosecutions the aceused 
‘shall CON the right toa speedy ana publie trial 
Ty an lmipartial jury of the State and district 
Sarherein the erime shall have been committed. The 
‘ Constitution had already declared that : ‘ The trial 


‘of all erimes, except in eases of impeachment, 


shall be by jury; and such trial shall be held im 


“the State where. the said ermes shall have been 


‘committed 2 but the protection of accused per- 


* SONS ACAINSI the hardship of removal to a distant 


' place of trial. anal of increased  difti- 


‘“eulties of defense, was ae matter of so 


‘“omueh eoncern that ai further limitation was 


‘added. The important point is that. under both 


om provisions, the place of trial and the = tribunal 


were to be determined bv the place where the 


‘crime was committed, and that this protection of 


" ACE se] persons Wills not to be defeated by any 


* THNeeCeSSATS) theory as To where it crime must be 


e deemed to be committed. This provision of the 


‘fundamenta! law had no reference whatever to 


‘the common law. or to the peculiarities of any 


. 
. 


external system. It was intended to be an ex- 


‘ pression in original terms, a provision which was 


. 
. 


‘and it plainly assumed that the place wherein a 


sufhcient in itself, and which spoke for itself ; 


or 


a | 


“crime was committed was the place where the 
“act of the offender was done. It was, on the one 
“ hand, the general intent of the Constitution that 
“the federal power to punish acts which were 
“erimes against the United States should be 
mn plenary, and, on the other, 7/ was the intent of 
* this protection of the wccused party, that crimes 


© 
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should he ler side if fe he committed medi re the mani- 


* 
~ 


fi sf act was done, and not where the wieVve CONNSE- 
* PUEnces of that act finally happe ned, 

“The application of this principle of construe- 
‘tion does not depend on the question whether 
‘the place in which the act is done 1s in a State 
© and judicial district of the United States. The 

‘ provision referred to contains, independently of 

“that question, a rale for determining where a 

* erie shall be said to have been committed. It 

‘imports that the crime shall be held to be com- 

‘initted in the place where the offender mani- 

‘festly acts, and it forbids any law which should 

; provide for his trial in a district where the ulti- 

‘mate consequences of his act happen, but where 


‘ he cloes not act.’ 


This decision was approved by Mr. Justice BrapLey 


in 


hi parte Guiteau, LO Washington Law Re- 
porter, 38D. 


See also 
Riley vs. State, %) Humphrey ‘Tenn. ), 646, 


a 


Hob Ho: quoted mnrra. Pp. 5 By 


Ih 
The State vs. Moore. 26 N. H. (6 Foster). 448: 


The defendant was indicted for having while in 


Maine incited others to commit arson in New Hamp- 


shire. It was held that he could not be tried in New 


Hampshire for the crime. The Court said, speaking 
through Woops, J. (at pp. 454-456) : 


* According tothe authorities cited, which are 


. 


e* 


** 


dw 


believed to contain nal to show Whit Was the 


law of England upon the subject under consider- 


‘ation, after the passage of the act of 2 and 3 
‘of Edward VI. chap. 24, (A. D. 1549). we 
‘think there can be no doubt that in’ England an 


HECESSOYVY 1h felony hefore the facet could. im 


Virtue of thrat act, be tried for the oftense only 


‘in the county in which he committed the offence 
‘of procuring or advising the commission of the 
‘ principal offense, which was committed in another 
‘county. And it seems to us that this view 1s in 


‘saccordanee with the veneral principle of the 


‘eommon law that crimes are loeal. and ean only 


be tried in the county Where they are committed. 


: The { rine of thre LECESSOPY, if it Cibll be regarded 


as committed AV here. Is committed at the 


‘place where the intelligent agent is procured to 
‘commit the principal act, And, so far as we are 
‘advised, the law of England remained the same 
* from the passage of the act aforesaid to the time 
‘of the American Revolution. And it is” well 
‘settled that the law of England, both common 


and statute, as it was at the organization of the 


‘provincial government, so far as the same con- 


‘sists with our institutions, is the law of New 


Hampshire, unless it be repugnant to the Consti- 


’ tution. or altered or repealed ly SOTME statutors 
‘or legislative enactment (State vs. Rollins. 8 N. 


H. Rep., 550). And we are not aware that the 


‘law of Eneland, wlopted and in foree an this 
‘State. has been so altered as to reach the case 


‘under consideration.» 


See also State vs. Knight, 1 Taylor, N. C., 
65; A. D. 1799. 
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1. THESE CONSTITUTIONAL PROVISIONS CANNOT BE NULLI- 
FIED BY ANY STATUTE OF YHE UNITED STATES. 


Consequently, if Section 731 of the Revised Statutes 
conflicts with them. it is unconstitutional and void. That 


i section is as follows : “ When any offense against the 
“ United States is begun in one judicial cirenit and 
“completed in any other, it shall be deemed to have 
“ been committed in either, and may be dealt with, in- 
‘quired of, tried, determined and punished in either 
‘ distriet,in the same manner and as if it had been ae- 
’ a tually and wholly committed therein. 
In the following cases in Missouri, statutes were held 
void ; because authorizing the trinl of an accused In 
a different county from that where the offence was com- 
mitted and consequently in confliet with a provision in 
the State constitution : 
hr parte Slater, 72 Mo., 102; 
vigugg State vs. MeGraw, Si Mo., 161: 
State vs. Hatch, 4 Southwestern Reporter, 
ye. 
yA Bur THAT ST’ TUTE DOES NOT COVER THE CASE AT BAR. 
Mr. Palliser’s alleged crime was complete when the 
letter was mailed. 
ln 
U.S. vs. Worrall, 2 Dallas, 384, 387-388. 
The offer of the bribe was in a letter written and 
mated in Pennsylvania, but ackdressed to and received 
° in New Jersey. 
It was held by Case and Prrers, J. J.: 
nee Es The letter appears by its date to have been W ritten 


in Pennsylvania, and it is actually delivered by the de- 
fendant at a post-office in Pennsylvania. The writing 
and the delivery at the post-office (thus putting it in 
the way to be delivered to Mr. Coxe) must be con- 
sidered in effect, as one act; and, as far as respects 


30) 


the defendant, it is consummated within the jurisdic- 
tion of the Court.” 

In 

(". S. vs. Comerford, 25 Fed. R., 902 ; 
it was held that a person who mails an obscene letter 
ean only be punished in the district within which the 
letter was mailed, not in that where it was received. 

In 

U.S. vs. Bickford, 4 Blatch., 357, 339; 
it was held yy Mr. Justice NELSON and Judge SMALLEY, 
that the sending of a fraudulent application for a 
pension Cibll only be punished in the district where 


such opplication Wits mutiled., 


In 
i. S. ws. Plympton, { Cranech. C. C.. 307: 
The headnote reads: “ A’ forged paper, inclosed in 


Baltimore ina letter toa person in Washington, D.C., and 
put inte the post-offce aut Daltimore, Is not an uttering 
of the note in Washington.” See for an analogous case 
State vs. Bunker, 5S Kansas, 737. 
See also U. S. vs. Britton, 2 Mason, 464, 
lO: per Story, J. 


In Rex vs. Williams, 2 Campbell, 506, 507 ; 

The prisoner was indicted for sending a letter with 
Intent to provoke it challenge. 

Lord ELLENBOROUGH said: ° There was a sufficient 
* publication in Middlesex, by putting the letter into the 
ys post-office there, with the intent that it should be cde- 
‘ livered to the prosecutor elsewhere. Had it never been 
‘delivered the defendant's offense would have been the 
‘same. On trial for high treason. intercepted letters are 
‘received in evidence of overt acts of treason, in the 
‘county where they were written.” 

Perkin’s ease, 2 Lewis Crown Reports, 150, 151 ; 

The defendant was indieted for uttering a forged 
check. 


Park, J.: “Lam of opinion that the putting a letter 


° a 
~ 
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‘* into the Manchester post-oftice, containing a forged in- 
‘strument, is an uttering of that instrument in the 
‘ County of Lancaster,” where Manchester 1s situated. 

In 

Regina vs. G. Holmes, 15 Cox, 545: 

Decided by CotentpGe, C. J., Denman, HANKINS, WILL- 
iAMS and Marnew, JJ., a false pretense was made in a 
letter written and posted in Nottingham, England, ad- 
dressed to, received by and acted upon by a person in 
France. The Court held that it had jurisdiction in the 
County of Nottingham to convict the prisoner. 

Lorp CoLenipGe, C. J.: “ l confess that it did not 
occur to me that there could be any doubt upon the 
question, nor, upon consideration, does there appear to 
be any. The pretense was made in the County of 
Nottingham.” 

The Siilbe point was cl cided 1 

Regina vs. Cooke, 1 F. A F., 64. 


In State vs. Wyekotf, 2 Vroom (N. J.), 65; it was 
held that the foreign instivator of a crime is not punish - 


able where the crime Wiis committed. 


3. THIS VIEW IS IN HARMONY WITH THE ANCIEN' 
COMMON LAW BEFORE THE TIME OF Epwarp. VI. 

The statement in the preamble to the Act of 2 and 3 
Mdward VIL, Chapter 24, that previously when a man 
was wounded in one county and died in consequence 
in another county, he could not be tried in either was 
in conflict with the Year Book, Anno 6, Henry VIL, 
folio 10: 

“John Long fuit arrain de ¢ g fuit troue devant le 
‘Coron de Lond Super visum corporis de un home, q il 
‘ tali die & an ove un shovel peut luy in le County de 
: Midd, }). force de ql le dit hoe mort deins l’ an. Kt 
‘le Court luy discharge a del Enditemt, car Is 
‘tenoit q le Jur de Lond’ ne poit enqrir de peut in 
‘Midd’. Car Si un fuit Appel de ¢ q fuit peut’ in un 


. 


‘Com. et mor in aut County, coe poit estr ambid’ 
, Counties joindr in trial s’ ils puissent, 5s. Ou le mort fuit, 
‘et ou le peut’ fuit ets’ ils ne purr joind’, come Lond 


“ne poit doneq ¢ ne ser. try. Come in P. 11 H. 4 in 


*'Trns de menace in Lond’ aun S Pq i pa ses besognes 


“on aut County, et fut ment faits, et pe q ils ne purr 


+ 


‘jond’, le bre abatr, p ¢ qest nul Trnus, siambid choses 


‘ne fur faits, pq lun County ne poit enqrir de chose in 


. 


‘ade mort fuit void: mes in cel cas ad este use ips re 


* aut (Com. lt issinit le ces ley de 4 knditement : car 


‘oe nest felon Sans | pereut, et) aury le mort pursu- 


‘antcle c, et qd est trove q le mort fuit in aut County 
: (| ly percut fut. eoest trove le Jurors d’ ut Counts 


“nord a oatesn le mort, s. le COPPs in) le County tl 1| 


‘fuit peusse, et doneq a engr, et trover q al fut 


“ percent, et mor de ceo. Et pus le felon paid s fee, 


‘et fuit disch.” 


i Kiley vs. State. $ Hromaplrey Tenn.), 646. 656 


H59, Judve Green said: 


‘* [tis insisted that there is no evidence in this record 


i that the cdlecenased Debeth shied Wn Henderson Counts 


‘and that it is indispensable in order to give the Court 


‘trving the prisoner jurisdiction of the cause, to show 


‘that the death took place in the COUNTS where the 


** 
* 


Indictment was found. At common law, the parts 


. committing st eruninal offense must be mndieted im the 


county where the offense was committed. Dut im the 


“ense of lomicide.if the wound was given in one 


*" Conn inal the death happened in another, it Wits 


said by some that the party was not insietable at all, 


i because the oftense Wits hot complete in) either county, 


‘and the jury could inquire of what happened only in 
‘their own county (1 Hawk... P. C., 4, 1 East, 361). 


But the common opinion was that he might be m- 


* dicted where the stroke was given, for that alone ts 


the act of the party, and the «death is but a conse- 


: quence , | Kast, OO. The doubt then raised pon 
: this subject produce dj the Statute 2 and oS. Kadw. i (‘h). 


. 


*>*> 
«J? 


“24, which provided that in such case the party might 


sé 


a 


be tried in the county where the death happened. 


‘ This Statute. the Supreme Court of North Carolina. de- 


cided in Orrell’s case (1 Dev. L. KR.) was im foree in 


‘ that State, and, therefore, until the passage of our Act 


‘ of LSOS. Ch. 126. See. 1. a party onilty of homicide 


‘“ was indictable in the county where the death hap 


* 
° 


‘*the offense mav have been committed, 


pened, but that Act provide Ss that ' 77 all criminal 


‘cases the trial shall be had in the county in which 
7 


: subject toa change of venue, according to the pro- 


‘* visions of the law.’ It is insisted by the counsel 
‘for the prisoner that the Act of LS09 «does not 
‘repeal the Statute 2 and 5, a. & wt ee only 
declaratory f the law as enacted ly that stat- 


ute. We think this construction erroneous. For 


‘although at common law. it was said the of.- 


‘fence was not complete until the death, vet it would 


‘ he doing violence to language to sit that the offence 


‘was committed in the county where the death hap- 
‘ pened, although the stroke were vivel in another 
‘county. Therefore, when the Act of L809 preseribes 
* that the trial shall be had in the county where the 


: offences was committed, the intention of the Legisla- 


‘ture was. not to declare the law as enacted in Second 
“and Third Ed.. 6 Ch... 24. but to alter the law and 
‘establish a different rule. But it is insisted that the 


' construction only restores the COMO law rule, and 


“involves the subject before us in ail the uncertaints 


‘that existed before the statute of Ed. 6. and as a con- 
‘sequence, if the stroke be given in one county and the 


* death happened in another, the party ean be indicted 


‘in neither. We donot think the consequences follow. 


“ In the first place, the statute of Ed. 6 was enacted 


“ to remove all doubt upon the subject, because differ- 


sé 


ent opinions, growing out of the refinements of that 


7 period of the common law. had been expressed, We 


“find no deeision in which it had been held that the 


murderer, in such case, could be indicted in neither 
‘county. On the contrary, East says, the common opin- 
‘ion was that he might be indicted where the stroke 
‘was given. That alone is the act of the party. He 
‘commits this act. and the death is only a consequence. 
‘ Therefore, when the Legislature enact that the party 
‘shall be tried in the county where the offence may 
‘have been committed, they intended where the active 


agency of the perpetrator was employed. And this 


‘law is only in accordance with the constitution, which 
‘declares that he shall have a ‘speedy public trial by 
‘an impartial jury of the county or district in which 
the crime shall have been committed’ (Art. 1, See. 9).” 


Point VI. 
THE ORDER BELOW SHOULD BE RE 
VERSED, AND THE CIRCUIT COURT DI 
RECTED TO ENTER AN ORDER DISCHARG 
ING THE PRISONER. 


RoGcer Fosrer, 


Of Counsel for Appellant. 


[26902 | 


SUPREME COURT OF THE UNITED'S YR 4 
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In the Matter of the Application 


OF 


CHARLES PALLISER, 


Appellant, 


For a Writ of Habeas Corpus. 


CHARLES PALLISER, 
. I pp Hlant, 


aqamst 


THE UNITED STATES, JOHN A. SHIELDS 


and MARTIN T. McMAHON, 
le spondents, 


NOTICE AND STATEMENT OF MOTION 
TO ADVANCE CASE. 


ROGER FOSTER, 
A florney and Counsel foi (‘ha les Pall ‘sey, A ppe Mant, 
206 & 208 Broapway, 


New York C1 ’ 


Burgoyne’s Quick Printing Business, cor. Walker and Centre, N. Y. 


NOTICE OF MOTION. 


IN rHeE MATTER 


OF 


The Application of CHARLES PALLISER, 
Appellant, for a writ of //ahbeas 


Corpus. 


CHARLES PALLISER. 
Appellant, 


AGAINST 


THe Untrep States, Joun A. SHIELDS 
and Martin McManon, 
Respondents. 


Sir: Take notice that, upon the verified statement of 
motion hereto annexed, I shall move this Court at a 
Stated Term thereof to be held at the Capitol, in 
the City of Washington, in the District of Columbia, 
on the first Monday of February, 1890, at the opening 
of Court on that day, or as soon thereafter as counsel 
can be heard, for an order advancing this appeal and 
setting down the same for a hearing on some day 
during the first or second week in February, 1890, and 


for such other and further relief in the premises as may 
he just. 
New York, January 28th, 180. 
Yours, &ec., 
Roger Fosvren, 
Attornes and Counsel for Charles Palliser. 
Appellant, 
206 and 2OS Broadway, 


New York. 


‘To Hon. Winttiam Henry Harrison MILLE. 
\ttornes Gaeneral. 


STATEMENT OF MOTION. 
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STATES. 


In rue Marrern 
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The Application of CHARLES PALLISER, 


Appellant, 


lor aew rit of llaheas Corpus, 


Number 1538. 
CHARLES PALLISER. 
Appellant, 


AGAINST 


Tue Unrrep Stares, Joun A. SALELDS | 
and Marvin T. McManon. | 


Respondents. 


SUPREME COURT OF THE UNITED 
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And now comes the appellant Charles Palliser, by 
Roger Foster, his attorney and counsel, and moves for 


leave to advance this case in accordance with Rule 
Twenty-six of the Rules of the Supreme Court, and to 
have the same set down for a hearing on some day dur- 
ing the first or second week in February, 1890, for the 
following reasons: This case isan appeal from an 
order of the Cireuit Court of the United States for the 
Southern District of New York, dismissing a writ of 
habeas corpus issued at the prayer of this appellant 
snl nddressed to the nbove-named mdividuals : the 
fiist named of whom was a United States Commissioner, 
ane the second of whom Wits it United States Marshal, 
who then held him in custody under a warrant issued 
under color of the postal laws of the United States. 
which order also remanded the petitioner to the cus- 
tock ofthe said marshal. Said warrant was issued for 
the purpose of arresting this appellant and removing 
him for trial to the District Court of the United States 
for the District of Connecticut for an alleged offense 
under said postal laws. More than forty similar charges 
are now pending or threatened against this appellant 
for similar rllegedt violations of satd postal laws, on 
account of the alleged ISStiCc ny him ofa certain elreular 
letter requesting certain postmasters in the State of 
Connecticut to seli him postage stamps upon credit. 
The sending of such il cir uiair os claimed to he ith 
offense under Section 5451 of the Revised Statutes of 
the United States, and the Act of June 17th, IS78, 22 
Statutes at Large, page 141. Proceedings are now 
pending in the said District of Connecticut against 


certain postmasters for alleged violations of said 


postal laws, by their alleged selling of — said 


postaye stamps to this appellant on credit. 
This appellant believes that neither the sending of 
such a circular, nor the selling of postage stamps on 
credit constituted any offense under the said postal 
laws, or any provisions of the statutes of the United 
States. Said postal laws are obscure and of doubtful con- 
struction. The District Judge of the United States, 
for the District of Connecticut: the Honorable Nathan- 
iel D. Shipman, has postponed a submission to the 
Grand Jury there of the charges against this appellant 
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and has ordered a postponement of the charges against 
one or more postmasters in the said State, in order to 
have a construction of said Statutes by the Sapreme 
Court of the United States in this proceeding, if pos- 
sible, before the consideration of such matters by the 
Grand Jury and the trial of any indictment found by 
the Grand Jury. The next termof the District Court 
of the United States for the District of Con- 
necticut is appoited to be held on the twenty-fifth 
clin of February, IS9O. at the City of New Haven, in 
the State of Connecticut, at which time said matters 
will probably he considered 1 the Grand Jury anil the 
Court. The Judge of the Cireuit Court of the United 
States for the Southern District of New York, who 
made the order from which = this appeal is taken, 
appointed the return day for this appeal, for the third 
Friday of January, I890, in order that the matter might 
be summarily disposed of by this Court. The trans- 
cript of the reeord below has been auly filed, the fee 
for printing the same paid; and this case has been 
docketed on the calendar of this Court, for the October 
Term of IS8S89, as Number L538. 

The reason for appellant's delay in making this motion 
is that he first endeavored to induce the Attorney-Gen- 
eral to make the same. The District-Attorney of the 
United States for the District of Connecticut, has re- 
quested the Attorney-General to make this motion. 

This appellant respeetfully submits that this cas», 
although not strictly a erimmal proceeding, is in the 
nature of a criminal proceeding, and, therefore, in the 
equity although not within the letter of Subdivision 
Three of Rule Twenty-six of this Court. 

He further submits that = sufficient special ana 
peculiar circumstances exist in this case to warrant the 
immediate taking up of this case and to grant to ita 
preference under Subdivision Seven of Rule 
Twenty-six of this Court. And he further respectfully 
refers the Court to its language, when speaking through 
Mr. Justice Marnews, in the case of Roberts vs. 
Reilly, 116 United States, 80 at pages 92 to 93; 
concerning Sections 763 and 765 of the Revised 
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Statutes of the United States, under which this 
appeal is taken, as_ follows: “ This _ statutory 
‘ provision evidently contemplates the summary char- 
“ acter of the proceedings under the writ of Aabeas cor- 
“ pus as not admitting in favor of the liberties of the 
“ citizen, the delays usual and necessarily attending 
‘“ ordinary litigation between parties, and confers upon 
* the judicial tribunal, or the Judge hearing the apph- 
‘cation and making the order which is the subject of 
‘the appeal, discretion to send up the case to the ap- 
pellate tribunal, under such regulations and orders as 
‘may seem best adapted to secure the speediest and 
‘most effective justice. This harmoniously adopts 
“ the practice in direct appeals in such cases under 
“ these sections of the Revised Statutes to that exer- 
‘ cised independently of these provisions by means of 
the original writ of Aahevs corpus, with the aid of a 
‘ writ of certiorar7, to bring up the record of the pro- 
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es ceedings to be reviewed.” 
RoGer Fosrer, 
Attorney and Counsel for Charles Palliser, 
Appellant, 
206 and 208 Broadway, 
New York. 


STATE OF NEW YOrK, 
City and County of New York, SS. : 
Southern District of New York, 


CHARLES PALLIiser, being duly sworn, deposes and 
says: Iam the above-named appellant. Each and 
every allegation in the foregoing statement of my mo- 
tion is true. 

CHARLES PALLISER. 
Sworn to before me this 28th ) 
day of January, 1890. ) 


| NOTARIAL SEAL. | 
Notary Public, 
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Hu the Supreme Court of the lnited States. 


Ocroper Term, 1889. 


| CHARLES PALLISER, APPELLANT. ) 


; US. No. 1538. 
Tue Unrrep Srares etal. 
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APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR SOUTHERN DISTRICT OF NEW YORK, 


BRIEF FOR THE UNITED STATES. 


Hu the Supreme Court of the United States. 


OcToBeR TERM, 1889. 


CHARLES PALLISER, APPELLANT, 


| 
| | v8. ts o. 1538. 
| THe UnNitrep States, ef a/. 
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APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR SOUTHERN DISTRICT OF NEW YORK, 


BRIEF FOR THE UNITED STATES. 


| STATEMENT. 


| It is deemed necessary to make a statement somewhat 
fuller than that of counsel for appellant. 

Appellant was a member of the firm of Palliser, Pal- 
: liser & Co., architects and publishers of books on build- 
ing, with their principal office in New York city. 
They addressed to forty postmasters, of the fourth class, 
in Connecticut the following letter : 


| Dear Sir: We desire in each county a place 
through which to send mail matter, as we want to 
f 22915 
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reach every business man mechanic, and real-estate 
owner in every State by circular. 

If we ship to you from our printing department, 
located in the county in your State, sav, 5,000 or 
10,000) cireulars in envelopes and each addressed, 
will vou ceive the same vour careful attention, send- 
Ing out daily 50 to 100 during the coming months 
until they are all out, and then render us a_state- 
ment ol same, with account for Stan ps used, and we 
will re mit, 

Wi are doing this cut other general “tore post- 
ofhiees in adjoming eounties to Vours, and it is per- 
fectly legitimate, and we await your reply in ad- 
lressed ana stamped envelope inclosed herewith, “as, 
if you ennnot att nd to same, we must at once send 
elsewhere ° 

Yours, very truly, 
PALLISER, PALLISER & Co, 


It the plan, which this let cr discloses, hal heen cCar- 
ried Out, the firnn would have hac the henefit to be cde- 
rived trom matled advertisements distributed through 
Connecticut, at the rate of 4,000 a day tor one hundred 
days, without the payment of any postage until after all 
the cireulars had been sent, and until after they were able 
to realize largely the benefits of the same. Assuming the 
postage to be 1 cent tor each circular, the amount thereby 
withheld from the Government for an average of fifty 


davs, and upon which the firm eould save the interest for 


that time, would have been 84.000. The extension of 


this same plan to other fourth class post-offices in Con- 
necticut, and to other States, as foreshadowed in the letter 
quoted, would result in a very substantial saving of in- 
terest to Palliser, Palliser & Co., on their investmeut in 
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advertising. This suggests at least one motive for their 
plan. 

The inducement offered to the postmasters in these let- 
ters to comply with the request therein contained was the 
increased compensation which the sale and cancellation of 
so many stamps would bring them. A fourth-class post- 
master is entitled to receive upon the first 850 of stamps 
canceled, 100 per cent. ; upon the next S100, 60 per cent. ; 
upon the next S200, 50 per cent., and above that amount 
10 per cent. until he reaches the limit of his compensation, 
$250 a quarter (Ree., p. 15 and 22 Stat. L., 602). The 
loss to the Government by such a distribution of mail 
matter through fourth-class post-ottices, which would nat- 
urally be sent from New York, the business place of the 
firm, is apparent. If the cireulars had been mailed from 
New York, or any place where the postmaster is a salaried 
officer, the cost to the Government would have been prae- 
tically as much less than under Palliser’s plan as the per- 
centage of commission which these fourth-class post- 
masters would get on the slain ps eauceled on the circulars 
sent out by them. 

This would be the practical difference, because, while 
the cost of handling the circulars in’ New York and on 
the road to Connecticut would be something, the mass of 
mail matter there, and on the road to Connecticut, is so 
creat that the proportionate cost for these circulars would 
be very small, 

What Palliser proposed to do in these letters may be 
summarized as follows: He offered to buy and pay for 
stamps enough to materially increase the postmasters’ pay 
on condition that they-gave him fifty days’ credit on the 


stamps, but not otherwise, and the result would have been 
an increase in cost to the Government in handling the 
circulars, equal to the commission of the postmasters, over 
what it would have cost had the cireulars been sent from 
New York, where Palliser did business, 

The complaint was based on a letter addressed to the 
postmaster at Black Hall, Conn. The evidence tended 
to show that it was mailed from New York (Ree., p. 10), 
although similar letters to other postmasters had been 
mailed from Bridgeport (Ree., p. 8). A fortnight after 
the letter was received by De Wolfe, who was the post- 
master at Black Hall, a box of circulars from Palliser was 
sent to him, presumably from Bridgeport, which it is 
reasonable to infer was the place of the printing depart- 
ment referred to in the letter quoted above. He returned 
the box, and did not accept the offer made. 

The evidence as to the forty other postmasters was rele- 
vant to show the motive of Palliser in writing this letter 
to the postmaster at Black Hall, and in explanation of 
the plan to be carried out, of which this was only a small 
part. 


ARGUMENT. 
Point I. 


THE SUPREME CoURT HAS NO JURISDICTION TO EN- 
TERTAIN THIS APPEAL, BECAUSE THE ORDER DISMISSING 
THE WRIT WAS MADE BY THE CIRCUIT JUDGE AND NOT 
BY THE CIRCUIT COURT. 

Section 658, Revised Statutes, provides that the 
regular terms in the southern district of New York 


~ 


shall be held in the city of New York on the first 


; Monday in April and the third Monday in October ; 
+. and for the trial of criminal causes and suits in equity 
on the last Monday in February, and exclusively for 


the trial and disposal of criminal cases and matters 
arising and pending in said court, on the second Wed- 
nesday in January, March, and May, on the third 
Wednesday in June, and on the second Wednesday 
in October and December: Provided, That the hold- 
ing of any of the last-mentioned terms for criminal 
business shall not dispense with nor affect the hold- 
ing of any other term of the court at the same time, 
and that the pending of any other term of the court 
shall not prevent the holding of any of the said terms 
for criminal business. 


_~™ 
— 


It will be noticed that the regular criminal term of the 
court begins on the second Wednesday of October, and 


— — 


that the regular term begins on the third Monday of Oc- 
., tober. The proviso evidently contemplates that the regu- 
lar criminal terms and the regular terms may be held at the 
same time, but that they shall be held separately. It 
would therefore be entirely competent for the court to ad- 
journ the regular criminal term and to continue the regu- 

‘ larterm. Would it be proper then, to try criminal causes 

at the regular term after the adjournment of the regular 

¢ criminal term? If so, what is the use of distinguishing 
one from the other? The special provision in a previous 

part of the same section that in the northern district ad- 

journed terms shall be held for civil business only, is relied 

; on to show that in the southern district, with respect to 


\. 


which there is no such express prohibition of criminal 
business at regular terms, the implication is that both civil 
and criminal business may be transacted at regular terms, 
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But the maxim a Ee ssio unius est ercliusio alterius does 
not apply, because the language of the section with respect 
to the two districts is so different. In the northern district 
no provision I~ made for separate criminal terns, Both 
civil and criminal business is necessarily transacted there 
at the regular terms, whereas in the southern district, reg- 
ular criminal terms, for exclusively crimina! business, are 
provided for to be held in January, March, May, June, 
October, and December, and a regular term for criminal 
and equity cases in February. Ut is fair to assume that 
the regular April and October terms were intended tor 
civil business only, because such ample provision is here 
made for criminal terms, tvhich are permitted to be held 
at the same time. 

The petition in this case was heard by Lacombe, judge, 
at a time when the criminal term which began on the see- 
ond Monday in October was not in session, and before 
the regular criminal term to begin on the second Wednes- 
day of December. (See opinion, Ree., p. 34.) The court 
was therefore not in session for the trial of criminal cases 
or the disposal of criminal matters arising and pending 
in sail court. 

Now, it is fully conceded that under the case of ex 
parte Tom Tong (108 U.S. R., 556) habeas corpus is a 
civil proceeding, but we contend that it is a civil proceed- 
Ing in reference to a eriminal proseeution such as to make 
ita “criminal matter arising in the court” within the 
section of the statute above quoted, The section Is one 

- °* +. ' ° . . 
providing for the orderly dispateh of business. It is ob- 
vious that a habeas corpus proceeding of this kind involves 


an investigation of and judgment upon evidence tending 


to prove or disprove the probable guilt of the petitioner, 
and a discussion of criminal law. For this reason the 
hearing is quite the same as the investigations necessary in 
strictly criminal cases, and is so much more convenient 
ata term for disposing exclusively of criminal matters 
that in a section designed to facilitate business by classify- 
to include 
habeas corpus cases is justified whatever the technical nat- 


, 


ing it, the construing of “criminal matters’ 


ure of the proceeding. 

It would follow that the application to and the hear- 
ing by Judge Lacombe could not be at a term of the 
eourt for hearing such cases, and therefore that it was be- 
fore him as judge. His order dismissing the writ 
can not be appealed from. (Casper vs, Fitzgerald, 121 
uU.& m. Orn 

But whether he might have heard the petition in ses- 
sion as a circuit court or not he in fact decided that he 
could not do so and refused to consider the petition except 
in his capacity as judge, and as such judge dismissed the 
writ. His opinion was-filed in court as his direction to 
the clerk to make the proper order, and in the opinion he 
expressly holds that he is sitting as circuit judge (Ree., 
p. 34). The mere fact that the clerk recited the usual 
title at the head of the entry ought not to control the 
judge’s express direction, here made part of the record, 
that the dismissal should be entered as the act of the 
cireuit judge. 

For these reasons, it is submitted this court has no 
jurisdiction to entertain the appeal. 


Point Il. 


THE CIRCUIT JUDGE HAD DISCRETION TO REFUSE 
THE WRIT, THE QUESTIONS THEREON PRESENTED BEING 
DOUBTFUL, ON THE GROUND THAT THE SAME QUESTIONS 
WOULD REGULARLY ARISE BEFORE THE DISTRICT COURT 
IN DUE COURSE AND AFTER THE DECISION OF THAT 
CCURT MIGHT BE BROUGHT ON ERROR TO THE CIRCUIT 


COURT. 


An examination of Judge Lacombe’s opinion will show 
that the foregoing was his real ground for dismissing the 
writ. He says: 


Whether or not the same decision (7. e., against 
petitioner’s construction of the statute) would be 
reached ina criminal case is another question which, 
unless good grounds to the contrary are shown, 
should be determined in proceedings conducted ae- 
cording to the regular and orderly practice in Federal 
courts, whereby there is, in the first instance, a de- 
cision upon the law by the district court, and if de- 
sired, a review of such decision by the cireuit court, 
which may in a proper case be constituted with two 
judges, and if they differ in opinion they may certify 
any question of difference to the Supreme Court. 


The appellant was committed for trial. Before he 
could be removed to Connecticut, where the trial was to 
take place, a warrant must have been issued by the dis- 
trict judge otehehath. Upon such warrant, the ques- 
tion might regularly have been raised of the sufficiency 
of this commitment. (Jn the matter of Charles Dana, 
7 Benedict. 1: Jn ve Buel/, 3 Dillon, 116.) The same 
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wer 
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question of law might have been raised in the district 
court of Connecticut by demurrer to the indictment and 
a motion in arrest of judgment, or in the cireuit court on 
a petition in error, where, if the judges differed, the ques- 
tion might have been certified to this court for decision. 

In such a case, it is submitted that an application for 
the writ of habeas corpus is addressed to the sound dis- 
eretion of the court, and where doubtful questions of 
law arise upon the construction of statutes, or where one 
objection to the commitment is based, as in this case, upon 
the unconstitutionality of an act of Congress, the judge 
may refuse to discharge the prisoner, and remit him to the 
custody of the officer of that court where all the questions 
‘aised on habeas corpus may be satisfactorily disposed of 
by a hearing in due and regular course. It is not to be 
presumed, in advance of the decision by the court having 


jurisdiction over the case, that the proper conclusion will 


not be reached by that court, and justice done the accused. 
In the case of The Commonwea'th vs. Whitney (10 Pick., 
454), the petition was for the writ of habeas corpus by a 


judgment debtor who had been committed to jail on exe- 


eution after the death of the plaintiff. Mr. Chiet Justice 
Shaw, delivered the opinion, refusing the writ, and in so 
doing used this language : 


The court are not prepared to say that the imprison- 
ment was unlawful, so as to entitle the prisoner to 
his discharge forthwith as a matter of right, but if it 
was, he has his remedy by writ of audita querela, in 
which the facts could be put in issue and the rights 
of the parties more regularly settled. * * = * 

The writ of habeas corpus is a summary process, 
The power given by it is to be exercised under a 


. ated tee el ee 
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~ound discretion and with reference to all the eir- 
cumstances of the CUsc, The proceeding it pres- 
ent is. of necessitV ex parte, No reasonable time 
has vet clapsed since the death of the creditor for the 
appointment and qualification of an administrator. 
Whatever claims the prisoner might have to the ex- 
traordinary interposition of the power of the court 
THEE Y other eircumstances, We do hot perceive suth- 
cient ground upon which to discharge him from his 
Imprisonment on this process. 

In Hurd on Habeas Corpus, page 336, speaking of the 
writ of habeas corpus, it Is said: 

Where, also, it is discovered that it will interfere 
unnecessarily with another competent and acting juris- 
diction, it will be denied, as an inappropriate remedy, 
tor if Wiis hot desioned to be used to frustrate or inter- 
rupt the due course of justice, nor to intermeddle with 
other judicial proceedings while a ready redress can be 
had by application to the tribunal whose action may 
be the subject of complaint. 

[t is not, of course, denied that the cireuit judge had 
jurisdiction, if he chose to exercise it, to issue the Writ, 
but what is here claimed is that he had diseretion to re- 
fuse it Ol the eround which he vives in lis opinion, 

Section 761, Revised Statutes, provides that in cases of ha- 
beas eo) jus the court or justice or judge shall proceed inf 
summary way to determine the facts of the ease by hearing 
the testimony and arguments and to dispose of the party 
as law and justice require. In ke parte Royall (117 U. 
S.A. 241) it was held that though a United States cir- 
euit court on habeas corpus had power to discharge a 
prisoner held on an indictment in a State court, which 
wis in violation of the Constitution of the United States, 


bie 


1] 


nevertheless it had discretion to refuse the writ until the 
ease had been carried to the court of last resort in the 
States, unless circumstances were present requiring im- 
mediate action, and that “ law and justice ” did not require 
the circuit court to anticipate a wrong decision by the 
State court orto interfere before it had adjudged the ease. 
Says Mr. Justice Harlan, speaking for this court : 


The injunction to hear the ease summarily, and 
thereupon to dispose of the party as law and justice 
require, does not deprive the court of diseretion as 
to the time and mode in which it will exert the 
powers conterred on it, 

If diseretion exists at all under section 761, it Is not 
apparent why it may not be exercised also in cases like the 
present, and the writ refused until the district court shall 
have acted, It is true that there the reluctance to interfere 
with the process of a State court until it became necessary, 
was the chief ground for exercising the discretion to re- 
fuse the writ, but if diseretion to Celay exists at all in the 
one ease it exists In the other, and the only question is 
whether there is a proper case for its exerei-e. One cir- 
cumstance justifving the exercise by the circuit court of 
its discretion to refuse the writ was thus referred to by 
Mr. Justice Harlan : 


It is stated in one case that he gave bail, but was 
subsequently surrendered by his sureties, 

hut it is not alleged and it does not appear in 
either case, that he is unable to give security for his 
appearance in the State court, or that reasonable bail 
ix denied him, or that his trial will be unnecessarily 
delaved. 


4 


Says counsel for the appellant in his brief (page 14): 


Loy aeceding to Mr. Palliser’s request, the post- 
masters mer asec thie ir official profits, but he would 
have been at perfect liberty to have bought those 
Postar <Caini ps trom them tor cash oll li livery, either 
by himself or through any other person who might 
loan him the money with which to do so, and thus 
to SIM larly Increase thie compensation oft the post- 
niasters, So the L'nited States has lost nothing by 
this transaction. A request to an official to aid the 
}) Pty making the re quest 1) the commission of an tili- 
lawtul act through which both will ean il profit is 


nor A bribe. 
[tis quite true that Palliser might have bought the 
Stal ps ana ~() lawfully increased the postmaster’s Conl- 


pensation, but so also he might have paid him money asa 


— 


free vift lawfully. The offense consists in the promise to 
pay or payment with intent to induce violation of the law. 
Here was an offer to increase his fees if he violated the law 
and a statement that unless he violated the law the fees 
would not be so inereased. If Palliser, with intent to in- 
duce a fourth-class postmaster to unlawfully open a letter, 
offered to buy and mail S100 worth of stamps at his post- 
oflice, paying cash for them, this would have been within 
the section, because it would be an offer to pay money to 
the officer to induce him to violate his lawful dutv. It 
is the option of Palliser to buy or not to buy stamps 
which enables him to make what would otherwise be en- 
tirely lawful on his part a motive for wrong-doing by the 
postmaster, A requ st to an otheial to aid the party 
making the request in the commission of an unlawful 


act through whieh both will gain a profit, is within see- 
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tion 5451, if, as in the present case, the transaction in- 
volves the outlay of money by the offerer for the benefit 
of the officer, and is in eflect a promise to make such out- 
lay. 

Then it is said (page 16) that the agreement to increase 
legal fees is not within the statute, because legal fees are 
not an “undue reward” within Blackstone’s definition 
ot a bribe, The legality ot the fees to he received has ho 
more to do with the question than would the legal right 
of the officer to collect a negotiable note from the maker 
which had been indorsed to him by the briber. 

The maker could not set up the illegality of the con- 
-ideration between the briber and his indorsee, but the 
note would be none the less it bribe. 

Does counse! mean to claim that, beeause the law allows 
certain fees for money paid, an agreement to Increase 
those fees in consideration of a violation of the officer’s 
lawful duty would not be an undue reward to influence 
his official action? ‘Take a case under the internal- 
revenue law. Many collectors receive a pereentage on 
collections. A distillery is shut down. - The distiller 
vores to the colleetor and ave: ™ The receipts of your othee 
are low while my distillery is shut down. I will agree to 
begin running and to purchase $1,000 worth of tax-paid 
stamps a day if you will allow me to remove from my 
cistern room twenty barrels of whisky a day in addition 
to those [ pay tax on.” Would counsel for the appellant 
claim that the otter to increase the collector's receipts and 
percentage was not the offer of an undue reward when 
made to induce such a fraud upon the Government. Tha 


undue eharacter of the reward in such a ease necessarily 
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grows out of the nature of the consideration for it, which 
moves from the officer to the offerer, and not at all by the 
manner in which the reward is conferred on the ofticer, 

Then it is claimed that the letter contained no offer, 
because if the transaction had been legitimate no contract 
would have existed upon acceptance by the postmaster. 
The offer, it is said, is too indefinite. That the letter con- 
tained an offer to send circulars and pay for the stamps 
aiver they had all been sent out, one reading of it makes 
apparent. It is not supposed that an offer to bribe need 
bein the definite form of a contract to make it unlawful, 
but even if it had to be, an acceptance of the letter in this 
ease would have fulfilled that requirement. 

On the whole, it is respectfully submitted that the letter 
written by Palliser was both an offer to pay money to 
the postmaster and the tender of a contract for the pay- 
ment of money to the postmaster, to induce him to sell 
stamps on credit, and that if this was a violation of his 
lawful duty the letter was within section 5451, Revised 
Statues, 


Pornt LY. 
THE SALE OF STAMPS UPON CREDIT WAS A VIOLATION 


OF THE POSTMASTER’S OFFICIAL DUTY AS DEFINED BY 
THE ACT OF JUNE 17, 1878 (20 Strat. L., 141). 


The act referred to provides as follows: 


And no postmaster of any class, or other person 
connected with the postal service, intrusted with the 
sale or custody of postage-stamps, stamped envelopes, 
or postal-cards, shall use or dispose of them in the 
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payment of debts or in the purchase of merchandise 
or other salable articles, or pledge or hypothecate the 
same, or sell or dispose of them except for cash, or 
sell or dispose of postage-stamps or postal-cards for 
any larger or less sum than the values indicated on 
their faces, or sell or dispose of stamped envelopes 
for a larger or less sum than is charged therefor by 
the Post-Office Department for like quantities, or 
sell or dispose of postage-stamps, stamped envelopes, 
or postal cards otherwise than as provided by law 
and the regulations of the Post-UOffice Department ; 
and any postmaster, or other person connected with 
the postal service, who shall violate any of these pro- 
visions shall be deemed guilty of a misdemeanor, and, 
on conviction thereof, shall be fined in any sum not 
less than fifty nor more than five hundred dollars, or 
be imprisoned for a term not exceeding one year. 


It is submitted that the ordinary and natural meaning 
of the prohibition against a sale, “except for cash,” is a 
prohibition of a sale on credit. Norcan the rule of strict 
construction of statutes operate to Impose on words any 
other than their natural and usual meaning. Said Mr. 
Chief-Justice Marshall, in United States vs. Wiltberger 
(5 Wheat., 76, 94), speaking of the rule requiring strict 
construction of criminal statutes : 

The maxim is not to be so applied as to narrow 
the words of the statute to the exclusion of cases 
which those words, in their ordinary acceptation, or 
in that sense in which the legislature has obviously 
used them, would comprehend. The intention of 
the legislature is to be collected from the words 
they employ. Where there is no ambiguity in the 
words, there is no room for construction. The case 
must be a strong one, indeed, which would justify a 
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court im de parting from the plain meaning of words, 
especially in a penal act. in search of an intention 


which the words themselves did not sugvest. 


it Is Common know ledve that the ordinary and accepted 


meaning of 1 if word "CaST, when used In connection with 


2 sale. In tO denote that the money consideration Is Top tye 


lalse i" 4} * 1] Beene ot 5 

partic at onece on delivery of the thing sold: and that it is 
! , . . . ' " 

econstantiv used to distinguish such “ales froth saics on 


° ' 
\ epocer is said to ao a cash DuUSTNess when it crets the 
' }* a és a . : : 
money as he delivers his woods. \ “eash ” transaction 
. : , 
Is one wher the mone Pisses, ln the lancuave of rrav- 
cling salesmen “ten off for cash means LO }r r Cent. lis- 
eount trom th revuiar list Price i] thie money t= paid Ol) 
e ’ 
delivery of the woods. 
[nstances of the use of “cash” in such connections and 
1} cL Lice {) Lil i] tii { j lt} i] i COPUECLION tulle 
: | ht be multiplied. So well | 
with StiCih ih PICA Th bit t) PLUULEC Epa Le » SO WELL KRIOV GEE 
is this mennine, that it ms not surprising that authorities 
, | mm Mp. 4 .) i 
are tot HumMerads Ol Ue “ELEC, itsit Tneans money, 


but MW omennos more than 


Hones * if menns Hroney ial hand, 
reac Wwonweyv~. Pde s 7 the eash ct) wer, The exceptional 
use of the words “sale for cash” by custom in some 
branches oO] track to mecony 4 sale WW it re pre ment is 
made within a few days after delivery, but proves the real 
and proper meaning of the word. What is meant in such 
a case is that a JUV rene it within 1 ew davs atter delivery 
is equivalent to a cash payment in that no Interest will 
run on the pric The few days are like days of grace, 
but the letter of the contract requires immediate payment. 

In Bliss vs. Arnold (8 Vt. 252) it was decided that in 


all sales for cash the money must be paid when the prop- 
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erty is delivered. In that case the action was between 
the owner of cheese and a commission merchant in New 
York, in whose hands he had placed it for sale. He was 
directed to sel] for cash. Ile sold for a promise to pay 
within ten days, and in an action on the case against him 
for a violation of instructions, attempted to prove a cus- 
tom among the commission merchants of New York that 
a sale tor cash meant a delivery and payment within ten 
days. Says Williams, C. J.: 

In all sales for cash the money must be paid when 
the property is delivered. It is wholly inconsistent 
to claim that a sale for cash means a sale on credit for 
a week or ten days. If the commission merchants 
in New York have adopted such a custom as has 
been contended, it must have been for their own 
accommodation and ean not be recognized as obliga- 
tory upon those who entrust property to them to be 
sold for cash. We can not believe there is any such 
custom rr counized iis law A and we find the decision of 
Judge Gardner, at the circuit in Monroe County, in 
the ease of Flendrichk vs. Ss nythe, directly opposed to 
any such custom as binding upon any person who 
entrusts property to a commission merehant. 

In Sleward & Mettler vs. Sevdder (4 Zab., 24 N. J. Law 
96), the action was by the plaintiffs to reeover back the price 
of a quantity of corn which had been sold by the plain- 
tiffs as factors of the defendant, the price of which they 
had paid te him before they had received it from the pur- 
chaser. Thi purchas r had failed after the remittance, 
and the corn never was paid for. The plaintiffs had been 
directed to sell for cash, but offered evidence on the trial 
to prove that among commission merchants in New York 
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there was a custom by which sales for cash were made 
upon a credit of a few days, and that this was the true 
and well-understood meaning of a sale for cash. It was 
held that evidence ofa usage or custom to show that terms 
in any particular business or trade had acquired a mean- 
ing different from their ordinary acceptation was admis- 
sible, but that for this the evidence must be plain and 
explicit; the custom certain, uniform, and notorious. 
The court sustained the verdict for the defendant. Says 
Elmer, J.: 

A sale for cash is a sale for the money in hand; at 
least such is the general meaning of the term. Upon 
such a sale the owner is not bound to deliver the 
rods until the price Is paid, 

Again: 

That the owner of goods, who confides them to a 
taetor to be sold for cash, must still look after and run 
the risk of the solveney of the purchaser for any 
length of time, longer or shorter, seems in opposition 
to the very idea of a sale for cash; the first principle 
of such il sale being that the gr " «ls shall not become the 
property of the purchaser until he pays the money. 
A usage to control and reverse this principle, to make 
that cash which is not cash, but credit, if such a usage 
ean be deemed reasonable and legal, ought to be well 
established by a custom so universal at the place 
where it prevails, and so precise and definite, the 
owner of the goods must be presumed to be fully 
aware of it. 

In Meng vs. Houser (S.C. Eq. Repts., 15 Richardson, 
210), mortgaged property was advertised to be sold for 
eash, and immediately before the sale it was announced 


that payment would be received in United States Treas- 
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ury notes. It was objected that cash meant coin, and that 
the premises were thereforeesold on other terms than 
those specified in the advertisement of sale. Says Carroll, 
chancellor, page 213: 

It would be difficult to show that the terms cash 
in the notice of sale was intended to mean, or actu- 
ally imported, anything else than ready money, in 
contradistinction to credit. 

In Furr vs. Simms (Richardson’s Eq. Cases, 8. C., 131), 
the supreme court, speaking by O'Neill, J., says: 

The usual terms of a sheriff’s sale are cash. The 
term cash has two meanings: one, payment in cur- 
rent bills ; the other, in specie. The first is the pop- 
ular, the latter the legal, meaning. 

In Foley vs. Mason (6 Ma., 37) the supreme court of 
Maryland, by Mason, judge, speak as follows : 

A cash payment, in ordinary parlance, is under- 
stood in contradistinction to a credit payment. 

In Blair & Hoge vs. Wilson (28 Grattan, 165) the 
question was whether a check had been received as pay- 
ment of a debt,and the evidence showed that the payee 
had agreed to take it “as cash.” Say the court,on page 
175: 

Cash is money at hand ; ready money. Worcester. 
Cash (commerce) is money on hand whieh a mer- 
chant, trader, or other person has to do business with 
(Bouv. Law Dict.,240). To receive a check, there- 
fore, as cash is to receive it as money—ready money, 
and imports a payment of the debt for which it is 

given, 


Bouvier in his Law Dictionary says that cash price is the 
price for payinent on delivéry, and is contradistinguished 
from barter and credit prices. 

The de ston elt d by counsel] for the appellant— Zh S/, 
Louis Typ Foundry vs. The Union Printing and Puhlish- 
ing Company (3 Mo, Ap., 140)—is simply a holding by 
the court that the expression “a sale for cash” may be 
proven by a custom oft merchants. uniform and notorious, 
© have another than its ordinary and usually aecepted 
menning 

rhe use of the word “cash” by Mr. Justice Swayne in 
Hoffinan Vs, John Hlaneock Mutual Life [nsurane ( om- 
pany (92 7. S., 161, 164), if it has the meaning attrib- 
uted to it by counsel for the appellant, was not an exact 
use of the word. 

The HaX TD noscitur @& 8OCLIS Is invoked To make the 
prohibition one against a sale for merchandise as dis- 
tinguished from a sale for money or for a promise to pay 
money. The application of the maxim is not apparent, 
unless it be claimed that all the different clauses of the 
statute are to be construed to prohibit exactly the same 
thing, and that it was the intention of the legislature by 
tautology to emphasize. The first prohibition in the stat- 
ute Is expressly against a disposal of stamps in the pur- 
chase of merchandise. Yet the construction of the words 
“except for cash,” contended for by counsel for the ap- 
pellant, would give exactly the same meaning to the pro- 
hibition against selling or disposing of stamps except for 
cash, 

To speak of a sale of stamps for merchandise is a con- 


tradiction in terms. <A sale is a transfer for a monev 
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price, A power to sell does not include a power to ex- 
change (Taylor vs. Galloway 1 Ohio 232). The word 
‘** sell ” alone has the meaning attributed to “sell for cash ” 
by counsel for appellant. When the “ for cash” is added, 
the meaning is limited to a sale where payment in money 
is immediate. That the person draughting the section had 
this meaning of “sell”? in mind is apparent in the use of 
the words “use or dispose of” when the purchase of mer- 
ehandise is referred to, while here the words are “ sell or 
dispose of except for cash.” 

[t is hardly necessary to call attention to the argument 
hased on the necessarv legislative intent in inserting this 
clause. The policy of the law is sufficiently expressed in 
section 3900, Revised Statutes: “‘ No mail matter shall be 
delivered until the postage due thereon has been paid.” 
See also sections 3896, 3897. and 3901. The evils which 
would follow if postmasters were permitted to sell stamps 
on credit and the strong probability that such eredit would 
be allowed if it were not expressly; prohibited, leave no 
doubt that sales on eredit were what Congress meant to 
prohibit. Evidently no limitation upon the powers of 
postmasters with respect to the disposal of stamps eould 
be more important. The policy of the law is to have 
always in the hands of the postmaster either the stamps 
or the money. Of the construction contended for by the 
counsel for appellant it may be said, in the words of Mr. 
Justice Washington in the case of the American Fur 
Company vs. The United States (2 Peters, 367). 

A construction which would sanetion so glaring 
an evasion of the whole policy of the law ought in 
nv case to be adopted unless the natural meaning of 
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the words of the act require it. Liven penal laws, 
which it is said should be strictly construed, ought 
not to be construed so strictly as to defeat the obvious 
intention of the legislature. 

Upon the question of the effect of legislative intention 


on eriminal statutes references may also be had to United 


States vs. Lacher (No. 654), decided at the present term ot 


this court, in which Mr. Chief-Justice Fuller quotes with 
approval the following ianguage from Maxwell on Stat- 


utes (2 ed., 318): 


The rule which requires that penal and some other 
statutes shall be construed. strictly was more rigor- 


ously applied in former times when the number of 


capital ottenses was one hundred anc SIXty Or more ; 
when it was still punishable with death to eut down 
a cherry in an orchard, or to be seen for a month in 
the company of gvpsies. But it has lost much of its 
force and importance in recent: times, since it has 
become more and more rene rally recognized that the 
paramount duty of the jadicial interpreter is to put 
upon the language of the legislature, honestly and 
faithfully, its plain and rational meaning and to pro- 
mote its object. It was founded, however, on the 
tenderness of the law for the rights of individuals, 
and on the sound principle that it is for the legis- 
lature, not the court, to define a erime and ordain its 
punishment, 


Point VY. 
THE OFFENCE OF WHICH THE APPELANT WAS QUILTY 
WAS TRIABLE IN CONNECTICUT. 


The gist ot the otlense Is the offer to an otheer. It is 
the communication or negotiation with him with intent to 


noenesiall 
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influence his action. It would seem, therefore, that the 
place where the officer was when approached and solicited 
woula be the place of the crime. If the communication 
never reached the officer it would be no erime. It was 
held by Mr. Justice Story that where one man standing 
on an American ship shot a man on board a ship of a for- 
eign country, the crime was committed on the latter ship, 
United Ntates vs. Davis ;2 Sumn., 482.) This was be- 
cause the man on the American ship was constructively 
present where the instrument of death put in motion by 
him reached his victim. The motion of the bullet iis it 
entered the body of the man shot at, ‘Vas as much the act of 
the man shooting as the pulling of the trigger. No just 
distinction ean be made between such a case and the one at 
bar. The use of the post-office as the unconscious agency 
for committing the erime,to send the offer to the officer is 
exactly analogous to the use of the explosive power ot ule 
powder in the barrel of the pistol to propel the bullet to 
the victim. The letter as sent was a continuing act of 
the sender until it was delivered to the postmasters In 
Evan vs. Nicholson (32 L. T. N.S... 778) the question 
was whether a man living in the country had stated an 
account in London so as to rive the mayor's court of 
London jurisdiction. The evidence showed that he had 
mailed the account from the country to London to the 
other party. It was held by Lindley, Archibald, Den- 
man, J.J., and Lord Coleridge, that while this was a state- 
ment of account at the place from which it was sent, it was 
also a continuing statement until it reached the person to 
whom it was directed in London, and so was a statement 


of account In London. 
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This ease was used as an authority in the case of The 
(due nvs. Ae Jers (> (), B. D.. 28), which was a prosecution 
for embezzlement. Thetrial was had in Middlesex. The 
ease was this: A clerk, whose duty it was to remit at once 
to his employers in Middlesex all moneys colleeted by him 
as their clerk, collected at York a sum of money as such 
clerk but did not remit It. Ile wrote and posted from a 
place in Yorkshire to his employers in Middlesex a letter, 
which was intended to make them believe that he had not 
in fact collected the money in question. This letter was 
du'y received by the employers in Middlesex. It was 
held by the court of crown eases reserved, Kelly, Chief 
Baron, Field, Lindlev,and Manisty, JJ., that the receipt 
of the letter in Middlesex was sufficient to give juris- 
diction to try the prisoner in that county. With the ex- 
ception of Huddleston, Baron, who dissented, all the 
judges indicated that in their opinion the prisoner might 
have been tried in Yorkshire also, but that the erime was 


properly laid in Middlesex. Says Field, J. : 


Now, there is a strong authority to be found as to 
‘tleet to bi AY nto the sending ot the letter to 
Middlesex. Inthe ease of Arans vs. Nicholson (32 
Law Tim =, New S ries, 778) the court regarded al 


letter as speaking continuously trom the moment of 


its being posted until its receipt by the addressee for 
the purpose of giving jurisdiction, and the reasoning 
is in this way: A letter is intended to act on the 
mind of the recipient. Its action upon his mind 
takes place when it is reeeived., It is like the case 
of the firing of a shot, or the throwing of a spear. 
[ta shot is fired, or a spear thrown from a place out- 
side the boundary of a county Into another county, 


with intent to injure a person in that county, the 
offense is committed in that county within which the 
blow is given. So with the letter. There may, in 
this case, have been evidence on which a Yorkshire 
jury might have convicted the prisoner, but I think 
there was also clearly evidence which justified his 
conviction by a Middlesex jury. I arrive at this 
upon principle, and [ do not find that the authorities 
compel me to come to any other conclusion, 
by a parity of reasoning, the settled doctrine is that 
where a crime is committed by a communication sent from 
one jurisdiction to another, the crime is committed in the 
district where the letter is received by the person to whom 
it is sent, when communication with that person is a nee- 
essary element of the crime. The discussion and doubt 
which has arisen as to jurisdiction has generally been upon 


the question whether the erime wis also committed in the 


jurisdiction where the letter was written and from which 


it was sent. The weight of authoritv now seems to be 
that the crime is also committed in the latter jurisdiction. 
Dr. Wharton in his work on Criminal Law, section 288, 


Sth ed... Says : 


Conflicts of jurisdiction may be claimed when an 
offense is begun in one country to take effect In an- 
other. Suppose a libelous or forged writing be 
mailed in one place to be published in another, or an 
explosive package be expressed in one place to be 
opened in another, or a gun shot in one place and the 
shot takes etlect in another, which is the place of the 
commission of the offense? Arguing by analogy 
from the law which makes the place of performance 
the seat of a contract, we would conelude that the 
place of consummation is the peculiar seat of the 
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crime. So, in fact, under the common law, it has fre- 
quently been decided : though it is settled that a con- 
current jurisdiction exists in the place of starting the 
otlense. 
And he cites many authorities to sustain both proposi- 
tions. 

In Bishop on Criminal Procedure, section 53, it is said : 

A person who puts forth a libel or a threatening 
letter, or a letter inclosing cl forged Instrument, to de- 
fraud the one to whom it is addressed, or a letter 
making a false pretense to a person who thereupon 
parts with ais goods in the county where he receives 
it; orsoliciting one to commita crime, may be indicted 
within the county to which it is sent, though he does 
not go there himself, 

And in section 61, the same author Says : 

lt has been held—a doctrine not firmly estab- 
lished, but perhaps sufficiently so—that a man who 
deposits in the post-office a letter provoking a chal- 
lenge to fight a duel, or containing a libel or a for- 
gery, or an offer to bribe, is indictable in the county 
in which he deposits it, while, as we have seen, he is 
so also in the county to which it is sent. The prin- 
ciple is that the deposit of the letter is a sufficient 
publication to constitute an ottense, either substantive 
or as an attempt. 

Archbold,in his work on Criminal Practice and Plead- 
ings, page 74, says that a challenge to fight, sent by letter 
in one county and received in another, may be made the 
basis of a prosecution either in the county from which 
the letter was sent or the county in which it was re- 
ceived. He says the same thing with respect to threat- 


ening letters. 


A 
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It follows, therefore, that an authority which sustains the 


jurisdiction of the crime in the place from which the letter 


is sent is not to be regarded as an authority opposed to 
the view that there may be also jurisdiction of the crime 
where the letter is received. Unless this is the correct 
explanation, decided cases in the same court, and by the 
same judges, are in hopeless conflict. 

The cases upholding the jurisdiction of the crime in the 
place where the letter is received are numerous and well 
considered, 

In (Commonwealth Vs. landing (33 Pick., 304) it was 
held that a hewspaper printed in Providence, in which 
the defendant had inserted a libel, and which was sent 
from there to the county of Bristol, and circulated in the 
town of Rehoboth, in that county, made the defendant 
guilty of criminal libel within the county of Bristol, in 
Massachusetts. 

In Aing vs. Burdette (4 B. & A., 95) it was held that 
a delivery at the post-office in L. of a sealed letter inclos- 
ing a libel is a publication of the libel in L., and the pub- 
lication of the libel in D. made the offense indictable in 
both places. (See opinion of Best, J., 184.). 

In the case of Jn re Buell (5 Dillon, 122), Judge Dil- 
lon used the following language : 

Upon the authorities it seems clear that if the de- 
fendant composed a libel in the District of Columbia, 
with intent to have it published in a newspaper in 
Michigan, and it was there published by the defend- 
ant’s procurement or consent, he would be liable to 
indictment in the latter State. (1 Russell on Crimes, 
258, and cases cited ; 3 Chitty Criminal Law, 872 ; 

Rex. vs. Johnson, 7 East., 68; Commonwealth vs. 
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Blanding, 3 Piek., 304). But the indictment would 
! ° ; - ] / : 

then be tor an offense against the laws ol the state 

f ( A\liconigan. and not of the | nited states. 

" ; , . 4 » > ] _ ao a1 . Y 
[In People vs. Griffen (2 Barbour, 427), the general term 
. a ] ° | , 

of the supreme court of New York, Welles and Selden 
mustices, held that where threatening letters were written 
ana matted an “sti TL) 1} ( {) iV, ancl directed lo ana lCe- 
ecived by the person to whom they were addressed in 


Livingston County, the indictment was properly found in 


Phe same ruling was made in Avag vs. Girdwood (1 
Leach’s Crown Law, 142), where a threatening letter had 
been sent from London to Middlesex, and was received 


by the proseeutor at Middlesex. and the judges were 
} 


unanimous! Ol the opinion thant thie defendant's trial he- 
fore a Middlesex jury was proper. 

See also /isser’s case (2 Kast’s Pleas of the Crown, 1125). 
In that ease, where the threatening letter was sent from 
Kent to the prosecutol in Middlesex, it was objected that 
as the letter was sent by post from Kent, the fact of the 
ending, which constituted the offense, was committed in 
Kent, and the indictment would not lie in Middlesex ; 
but Lord Mansfield held that as it was directed to the 
prosecutor in Middlesex, where it was delivered ; that was 
a sf nding In Middl =X, for the whole was to be construed 
as the act of the defendant to the time of the delivery in 
that COunLY, 

lu the case of Thi People vs. Rathbun(2) Wendell, 509), 
ina very learned opinion by Cowan, J., the supreme court 
of AY \\ York hie ld that where a note, with forged indorse- 


} j | | 
nents, Was sent OV the teion bv mall Irom one countv to 
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an individual in another county for the purpose of ob- 
taining credit upon it, the proper place for the trial of 
the prisoner Wis the county Lo which the note was sent, 

The cases in which it is held that a false pretense con- 
tained in a letter mailed trom one county and received in 
another is punishable in the county in which it was re- 
ceived are many and well considered, (Regina vs. Jones, 
| Den. Be Sed ol - Temp. A _& 270), | Keng. Ly A aq., 
533: Vorris vs. State, 25 O. S.. 217: Adama vs. People, 
| Comstock, 173; People vs. Adams, 3 Denio, 190; Regina 
vs. Leech, 7 Cox. C. C., 100.) 

The cases cited by counsel to show that the wounding 
of a man in one State followed by his death in another, is 
murder tn the first State, are not in point because the blow 
was not intended to take effect inthe second State but in 
the tormer. The death in the second State followed be- 
cause the wounded man went there, not because it was 
part ‘rl the Intentional act Oj thi murderer to kill him 
there. Suppose a man sends by mail an explosive ma- 
chine intending to kill the recipient in another place, is 


there any doubt that death CULLISC by the explosive is 


murder where the explosion and death take place and that 


; 


the sender may be tried there? The use of the mail in 
such a case elves it closer analogy tothe case at bar than 
the case of United States vs. Davis, supra, but the principle 
Is exactly the same, 

In the ease of Thy lnited States vs. Worrall (2 Dallas, 
384), it was held that the offer of a bribe in a letter writ- 
ten anc mail dl 1 Penns\ lvania, and received by the oth- 
cer sought to be bribed in New Jersey, was a consummated 


act in i Lins Ilvania. and might there be made the basis ot 


a prosecution, It is not said whether in this case the 
crime might not also have been prosecuted under the laws 
of the United States in New Jersey, and therefore the 
ease is not an authority to show that it could not be, for 
on the theory of the cases already cited the offer was a 
continuing offer from the time it was mailed in Phila- 
delphia till it reached the officer addressed in New Jersey. 

In the Cause ot The United Slates vs, Comerford (25 Fed. 

cep., YO). cited by counsel for the appellant, it was held 
that a person who deposits an obscene letter in the mail 
ean only be punished in the district within which the 
letter was mailed, and not in that where it was received. 
This case has no bearing upon the one at bar, because the 
erime the defendant was there charged with was that of | 
depositing a letter inthe mail. What became of the letter 
thereafter was immaterial. Whether it was received by 
the person to whom it was addressed could not affect the 
question of the criminality of the prisoner. In the ease 
at bar, however, no erime would have been committed had 
the letter upon which the complaint is founded not reached 
the person to whom the bribe was offered. 

In the case of the United States vs. Bickford (4 Blatelif., 
337), it was held by Mr. Justice Nelson and Judge Smalley 
that the transmission of a fraudulent application for a 
pension might’ be punished in Vermont, the State from 
which it was sent. There is nothing in the case as re- 
ported from which it is to beinferred that the crime might 
not also have been punished in the District of Columbia, 

The ease of the United States vs. Plympton (4 Cranch 
Cir. Ct. Repts., 507), it must be admitted is a case opposed 
to the view here urged. The opinion is very short and 


dun 
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unsatisfactory,and the only authority referred to is a case in 
which no opinion was delivered at all. It is respectfully 
submitted that the case is opposed to all the well-consid- 
ered authorities, 

In the case of King vs. Williams (2 Campb., 506), cited 
for the appellant, the indictment was for sending a letter 
with intent to provoke a challenge, and the opinion of 
Lord Ellenborough, that there was a sufficient publica- 
tion in Middlesex, where the letter was mailed, was based 
on the fact that the crime would have been complete if 
the letter had never reached the person to whom it was 
directed. Moreover, there is nothing in the case which 
shows that the writer might not have been indicted in the 
place where the letter was received by the person to whom 
it was directed, and from the quotation made elsewhere, it 
will be seen that Mr. Archbold is of opinion that he might 
have been. 

In Perkin’s Case (2 Lewins’ Crown Repts., 150 and 151), 
where Park, J., held that the putting of the letter contain- 
ing a forged instrument into the Manchester post-office was 
an uttering of that instrument in the county of Lancaster, 
where Manchester is situated, there was nothing in the 
case from which it is to be inferred that the judge was of 
the opinion that the defendant might not also have been 
indicted in the place where the instrament was received. 

The same remark applies to the case of Regina vs. 
Holmes (12 Queen’s Bench Div., 23), and to Regina vs. 
Cook, (1 F. and F., 64). 

The cases of State vs. Moore (26 N. H., 448) and State 
vs. Wyckof’ (2 Vroom, N. J., 65) have no bearing upon 
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the present discussion, except to sustain the theory ad- 
vanced by the United States. They were cases where it 
was sought to hold a person for inciting another outside of 
the State to commit a crime within the State. The 
Inciting was all done outside of the State, but the act so- 
licited was to be done in the State. It was held that 
the inciter could not be tried within the State, because 
an intelligent agent intervened between the act com- 
plained of and che principal offense, but it was said in 
both cases that if the person through whom the act was 
committed was merely an unconscious agency for deing 
an act for the defendant in the State while the defend- 
ant remained outside, the defendant could be tried in the 
State. And to illustrate the distinetion, Wood, J., on 
page 453 of 46 New Hampshire, cites the ease of Aing vs. 
Brissae & Seott (4 Kast., 164), which was an information 
for conspiracy to cheat the crown Ly fulse vouchers, the 
conspiracy having been concocted on the high seas. It 
was held that the offense was triable in Middlesex upon 
proof of the receipt by the commissioners of the navy of 
the false vouchers transmitted through the post and pre- 
sented by an innocent third person. For a discussion of 
the New Hampshire and New Jersey cases see Wharton’s 
Criminal Law, section 280 (Sth ed.). 

Counsel for appellant dwells at some length on the 
clause of the sixth amendment to the Constitution, givine 
the accused the right of trial by a jury of the State and 
district where the crime was committed. It is not evident 
how that clause can atfeet this discussion, which is merely 


for the purpose of determining where in fact the crime was 
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committed. It seems apparent from the authorities cited 
that there are some crimes that are committed in two 
jurisdictions, and that they may be punished in either. 
Such punishment would not be in violation of the clause 


relied on. 


The act of the appellant was not confined to mailing 
the letter from New York, but he sent from Connecticut 
a box of the circulars; and the sending of the cireu- 
lars was a continuation of the offer contained in his letter, 
and was made by him in the State of Connecticut. This 
is another reason for holding that the act of the appellant 
was within the jurisdiction of the district court of Con- 
necticut for trial, and that section 731, Revised Statutes, 


has application, 
Point VI. 


[VEN IF A TRIAL COULD NOT KE HAD IN CONNECTI- 
CUT, THE PRISONER SHOULD NOT BR DISCHARGED, BUT 
SHOULD BE HELD FOR TRIAL IN NEW YORK. 


Section 761 directs the circuit court to dispose of the 
party as law and justice require. Even if, therefore, the 
contention of the appellant that the district court of Con- 
necticut had no jurisdiction to try him for the offense 
charged is well founded, it was the duty of the cireuit 
court to have committed him for trial in the district of 
New York, and if the point of jurisdiction should be re- 
garded by this court as well taken, it should make the 


“yg? 
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order which the circuit court ought to have made, remand - 
ing the prisoner to the custody of the marshal, to be 
held for trial in the district of New York. 


On the whole case, it is respectfully submitted that the 


appeal should be dismissed, 


Wa. H. Tart, 


Solicitor- General. 


Iu the Supreme Court of the United States. 


OcTOBER TERM, 1889. 


CHARLES PALLISER, APPELLANT, 
vs. No. 1538, 
THE UNITED STATES ET AL. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW YORK, 


SUPPLEMENTAL BRIEF FOR THE UNITED STATES. 


The following authorities, which have come to hand 
since the printing of the brief tor the United States in 
this case, are submitted to the court for its considera- 
tion upon points II] and VI: 


Point III. 


In State on the relation of Newell vs. Purdy (36 Wisce., 
213) a candidate wrote letters to the electors announc- 
ing that if elected he would not draw all his salary, but 
would allow it to remain in the publie treasury. Ina 
contest as to the validity of his election it was held that 
votes which were induced by his letters were obtained 
by bribery, and were void. 

The case of Oregon on the relation of Church vs. Dus- 
tin(S Oregon, 375, 375) was a proceeding under the 
civil code of Oregon for the purpose of having the re- 
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spondent adjudged ineligible for holding the office of 
county judge of Grant County, and have him ousted 
therefrom. It was alleged that the respondent induced 
seventy voters to vote for him upon the promise that if 
he was elected county judge he would pay $200 per an- 
num out of his salary into the county treasury. The 
supreme court of Oregon approved the case of Wiscon- 
sin on the relation of Newell vs, Purdy, supra, and then 
used the following language: 

In order to constitate the rewarding or bribing 
of a voter by a candidate for office, we do not think 
it essential that the eandidate should pay the price 
agreed upon for such vote directly into the hands 
of the voter in question. But the same results 
would follow the payment of tue purchase price to 
a third person, or to an association or community 
of persons if so made by the direction of the voter, 
or for his use or benefit. A payment under the 
circumstances would be made to the agent of the 
voter, and in contemplation of law would be a pay- 
ment to him. 


The Oregon court held, however, that the demurrer 
was well taken, and ought to have been sustained on 
the ground that the petition did not show that the 
voters whose votes were induced by the promise were 
taxpayers, and so would have been pecuniarily bene- 
fited by its fulfillment. 

In the case of The State vs. MeDonald (106 Ind., 253), 
it was held that an indictment which charged that the 
defendant unlawfully, feloniously, and corruptly offered 
and promised one F., a township trustee, that if he, as 
such trustee, would purchase of defendant twelve sets 
of reading charts for the township, and pay him there- 
for the sum of $175, he would sign and deliver to the 
trustee a voucher and receipt in his favor as such trustee 
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on said township for 3194, was good under a section of 
the statute which provided that whoever corruptly gave, 
promised or offered to any person holding any office 
of trust or profit under the laws of Indiana any money 
or valuable thing, or corruptly offered or promised to do 
an act beneficial to any such person to influence his ac- 
tion in apy matter pending, or that might legally come 
before him, should, upon conviction thereof, be impris- 
oned, ete. 

In discussing the case, and reaching the conclusion 
stated, the court say: 

Practically, and in effect, the offer by appellee is 
the same as if he had proposed to sell the charts 
to the trustee for $194, and as an inducement to 
the purchase had offered and promised him $19 of 
the amount, the township being charged for the 
whole. 


PomntT V. 


The following authorities sustain the proposition that 
the act of Palliser was an offense triable in the district 
of Connecticut: , 

Stillman vs. The White Rock Manufacturing Co. (3 
Woodbury & Minot, 538, 547)—where Mr. Justice Wood- 
bury approves the decision in People vs. Adams (3 Denio, 
190)\— Lindsay vs. The State (38 Ohio St., 507); Foute vs. 
The State (15 Lea [Tenn.|, 712); Commonicealth vs. Smith 
(11 Allen, 243); Commonicealth vs. Mae Loon (101 Mass., 
1); Commonwealth vs. Gillespie (7 5S. & R., 469); State 
vs. Grady (34 Conn., 113). 

Respectfully submitted. 

Wa. H. TAFT, 
Solicitor-General. 
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CHICAGO R’Y EQUIPMENT CO. VS. MERCHANTS’ NAT. B’K OF CHICAGO. 1 


1 UNITED STATES OF AMERICA, 88: 


The President of the United States to the judges of the circuit court 
of the United States for the western district of Wisconsin, Greet- 
Ing: , 

Because in the record and proceedings, and also in the rendition of 
the judgment of a plea which is in the said circuit court, before you, 
between The Merchants’ National Bank of Chicago and The Chicago 
Railway Equipment Company, a manifest error hath happened, to 
the great damage of the said Chicago Railway Equipment Company, 
as by its complaint appears, we, being willing that the error, if any 
hath been, should be duly corrected and full and speedy justice done 
the parties aforesaid in this behalf, do command vou, if judgment 
be therein given, that under your seal, distinetly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you may have the same at Washington on 
the second Monday of October next, in the said Supreme Court 
to be then and there held, that, the record and proceedings being 
inspected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the 
laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, on the 24th day of June, in the year of our Lord 
one thousand eight hundred and eighty-six. 

(Seal U.S. Distriet Court, Western Dist. of Wistonsin.] 
lr. M. STEWART, 
(‘lerk of the Circuit Court of the United States 
for the Western District of Wisconsin. 


GREENLEAF CLARK, 

I. C. SLOAN, AnD 

PINNEY & SANBORN, 
Attorneys for Plaintiff in Error. 


A ae wed by me 


2 [ Endorsed :] Cireuit court United States, western district 
of Wise. Merehants’ National Bank of Chieago vs. Chicago 

Railway Equipment Company. Writ of error. Filed June 24, 
ISS6. F. M. Stewart, el’k. 

The return of the within writ appears by the schedule hereto an- 
nexed. 

The return of the judges of the circuit court of the United States 
for the western district of Wisconsin. 
In testimony whereof [ have hereunto set my hand and affixed 


THE CHICAGO RAILWAY EQUIPMENT COMPANY Vs. 


the seal of said circuit court, at my office, in Madison, this 24th day 
of June, A. D. 1886, and of our Independence the 111th year. 
al U.S. Circuit Court, Western Dist. of Wisconsin. | 


I’. M. STEWART, Clerk. 


3 UNITED STATES OF AMERICA, 
- . . . . . P Ss * by 
Western District of Wisconsin, | 


At a special term of the circuit court of the United States of 
America tor the western district of Wisconsin, begun and held, ae- 
cording to law, at the citv of Madison, in said distriet, on the first 
Tuesday (being the Ist day) of December, A. D. 1885—present and 
presiding, the Honorable Romanzo Barn, judge—among other the 


following proceedings were vad, to wit: 


Tins Meron ants’ NaTIoNAL BANK oF Cricaco, Plaintiff, ) 
vs. - At Law. 
Tue Cireaco Ratepway Equipment Company, Defendant. } 


De if remembered that heretofore, to wit, On the 1th day of No- 
vember, A. D. 1884, came the above-named plaintitf, by its attorney, 
Gregory & Gregory, aud filed its preecipe for a summons against the 
above-named defendant as follows, to wit: 


Lnited States Cireuit Court, Western District of Wisconsin. 


The Mercuants’ NATIONAL BANK OF CHICAGO 
Us, 
The Curcaco Ratmbway Equipment CoMPANy. 


The clerk of said court will please issue a summons In this action 
above entith d—complaint to be served. 
Dated Nov. 19, ISS4. 
GREGORY & GREGORY, 
Plii's Att’ys. 


4 Whereupon summons issued as follows, to wit: 


‘ 
SuMMoOnNs. 


Cireuit Court of the United States for the Western District of 
Wisconsin. 


Tur Mercnants’ NATIONAL BANK or Cuicaco, Plaintiff, 
rs. 
The Cuicaco Ratrpway Equipment Company, Defendant. 
The President of the United States of Ameriea to the said defend- 
ant: 
You are hereby summoned to appear within twenty days after 
service of this summons, exclusive of the day of service, and defend 
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THE MERCHANTS NATIONAL BANK OF CHICAGO. 3 


the above-entitled action in the court aforesaid ; and in case of your 
failure so to do judgment will be rendered against you, according 
to the demand of the complaint which is filed in the office of the 
clerk of this court, at Madison, Wisconsin, and a copy of which is 
herewith served upon you; and you are also required to file your 
answer in said action in the office of the clerk of this court, at the 
city of Madison, within the time above specified. 

Toe marshal of said district is hereby commanded to serve this 
summons and make due return thereto. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Madison, in 
the said western district of Wisconsin, this 19th day of November, 

in the year of our Lord one thousand eight hundred and 


5 eighty-four, and of the Independence of the United States the 
one hundred and ninth. 
[SEAL. | Fr. M. STEWART, Clerk. 


GREGORY & GREGORY, 
Plaintiff's Attorney-, Madison, Wis. 


And on same day, to wit, November 19, 1854, came the said plain- 
tiff and filed its complaint as follows, to wit: 


( omplaint. 


Cireuit Court of the United States for the Western District of Wis- 
consin. 


The Mrercnwants’ NATIONAL BANK OF CHICAGO 
iis 


THe Cutcaco Rattway EQquipMENT COMPANY. 


The complaint of the Merchants’ National Bank of Chicago, Illi- 
nois, by Gregory & Gregory, its attorneys, respectfully represents 
that it is a corporation and banking association duly organized and 
existing under and by virtue of the laws of the United States of 
America providing for national banking associations, and that it 
has its place of business and does business at the city of Chicago, in 
the State of Illinois, and is and at the dates hereinafter mentioned 
was a citizen and and resident of said State of Illinois. 

That the Chicago Railway Equipment Company is and at the 
date hereinafter mentioned was a corporation organized and exist- 

ing under and by virtue of the law of the State of Wisconsin 

6 and a resident and citizen of «aid State and said district. 
That the Northwestern Manufacturing and Car Company 
isand at the date hereinafter mentioned was a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
Minnesota, having its principal place of business at Stillwater, in 
said State, and is and at said dates was a citizen and resident of said 
State of Minnesota. — 
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And for a first cause of action said plaintiff alleges that on the 
twentieth day of January, 1884, said Chicago Railway Equipment 
Company duly made, executed, and delivered to said Northwestern 
Manufacturing and Car Company its certain promissory note, in 
writing, bearing date on said last-named day, wherein and whereby 
said Chicago Railway Equipment Company promised to pay to the 
order of the said Northwestern Manufacturing and Car Company 
four months after the date thereof five thousand dollars at the First 
National Bank of Chicago, Illinois, for value received: which said 
note is in the following words and figures, to wit: 


$5,000. CHicaco, Inu., January 20, A. D. 1884. 


‘or value received, four months after date, the Chicago Railway 
Equipment Company promise to pay to the order of the North- 
western Manufacturing end Car Company of Stillwater, Minnesota, 
five thousand dollars, at First Nat. Bank of Chicago, Illinois, with 


interest thereon, at the rate — per cent. per annum, from date until 
paid, 
7 This note is one of a series of twenty-five notes, of even 


date herewith, of the sum of five thousand dollars each, and 
shall become due and pavable to the holder on the failure of the 
maker to pay the principal and interest of any one of the notes of 
said eeries, and all of said notes are elven for the purchase price ot 
two hundrea —fifty railway freight cars manufactured by the payee 
hereof and sold by said payee to the maker hereof, which cars are 
numbered from 13000 to 13249, inclusive, and marked on the side 
thereof with the words and letters Blue Line C. & B.1.R. KR Uo. ; 
and it is agreed by the maker hereof that the title to said cars shall 
remain i the said payee until all the notes of said series, both prin- 
cipal and interest, are fully paid, all of said notes being equally and 
rateably secured on said cars. 
No. 1. 

GkOo. B. BURROWS, 

| ee - Pre site ni. 

Countersigned by— 


KE. D. BUFFINGTON, Treas. 
endorsed: Northwestern M’f’g Car Co., per J. C. Gorman, treas. 


That thereafter and prior to its maturity said note was duly sold 
and delivered for value and endorsed in blank by sald Northwestern 
Manufacturing and Car Company to the said plaintiff, and that said 
plaintiff still holds and owns the same. 

That said note was duly presented for payment at said First 
National Bank on the 22d day of May, 1884, and that no part there- 
of was paid, and the same was thereupon duly protested for non- 
payment, and that the fees «& charges W expenses of such protest 

were 32.56. 
8 That said note is due and payable, and no part thereof has 
been paid. 
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And for a second cause of action said plaintiff alleges that there- 
after and on the twenty-third day of January, 1884, said Chicago 
Railway Equipment Company made, executed, and delivered to said 
Northwestern Manufacturing and Car Company its certain other 
promissory note, in writing, bearing date on said last-mentioned day, 
wherein and whereby, for value received, it promised to pay, four 
months after the date thereof, to the said Northwestern Manufactur- 
ing and Car Company five thousand dollars at the First National 
Bank of Chicago, Illinois; that thereafter and prior to the maturity 
of said note the same was duly sold, transferred, and endorsed in 
blank by said Northwestern Manufacturing and Car Company to 
said plaintiff for value, and the same ever since has been and now 
is held and owned by said plaintiff; which said note is in the fol- 
lowing words « figures: 


$5,000.00. CHicaco, Iu., Jan’y 23, A. D. 1884. 


lor value received, four months after date, the Chicago Railway 
Equipment Company promise to pay to the order of the “ North- 
western Manufacturing and Car Company ” of Stillwater, Minnesota, 
five thousand dollars, at First National Bank of Chicago, Illinois, 
with interest thereon at the rate of — per cent. per annum from date 
until paid. This note is one of a series of twenty-five notes, of even 
date herewith, of the sum of five thousand dollars cash, and shall 
become due and payable to the holder on the failure of the 
af maker to pay the principal or interest of any one of said series, 
and all of said notes are given for the purchase price of two 
hundred & fifty railway freight cars manufactured by the payee 
thereof and sold by said payee to the maker hereof, which cars are 
numbered from 13000 to 13249, inclusive, and marked on the side 
thereof with the words and letters “ Blue Line C. & I. R. R. Co.,” and it 
is agreed by the maker hereof that the title to said cars shall remain 
in the said payee until all the notes of said series, with principal and 
interest, are fully paid, all of said notes being equally — rateably se- 

cured on said ears. 

GEO. B. BURROWS, 
Vice-President. 
Countersigned by— 


E. D. BUFFINGTON, Treas. 


Endorsed: Northwestern M’ft’g Car Co., per J. C. Gorman, treas. 
= 


That on the 26th day of May, 1884, said note was duly presented 
at the First National Bank of Chieago, Illinois, and that no part 
thereof was paid, and that the same was thereupon duly protested 
for non-payment, and that the costs and fees of such protest 
ammounts to the sum of $2.51; that said — is due and payable, but 
that no part thereof has been paid. 

Wheretore said plaintiff askes judgment against said defendant 
for the sum of ten thousand and four dollars and sixty-two cents, 
together with interest at the rate of six per cent. per annum from 
the 23d day of May, 1884, upon the sum of — thousand dollars, 


0 THE CHICAGO RAILWAY EQUIPMENT COMPANY VS. 


and with interest at said rate on the further sum of five thousand 
dollars from the 26 day of May, 1884, and for its costs in this ac-’ 
tioh. 
10 GREGORY & GREGORY, 
PP i's Attys. 


Western District or WISCONSIN, 8s: 


Charles N. Gregory, being first duly sworn, says that he 1s a mem- 
ber of the law firm of Gregory & Gregory, attorneys for the plaintiff 
In the above-entitled action; that he has read the foregoing com- 
plaint by them subseribed and knows the contents thereof and verily 
believes the same to be true; that the reason this verification ts 
made by this deponent and not by said plaintiff or any officer 
thereof is that neither of said plaintiffs nor any officer thereof, of 
said plaintiff corporation, lives or is now within the county of Dunn 
or State of Wisconsin, in which county and State said attorneys 
reside, and that said causes of action set out in said complaint are 
founded upon written instruments for the payment of money only, 
and that said instruments are in the possession of said defendant as 
such attorneys; that the grounds of defendants’ belief are that the 
sald instruments and the certificates of protest thereto attached and 
the statement of John Morris, Esq., of Chicago, Illinois, the agent 
and attorney of said plaintiff, made to deponent of the facts set out 
In said complaint. 


CHARLES N. GREGORY. 


Subscribed and sworn to before me November 19. 1884. 
FE. M. STEWART, Clerk. 


Marshal's Return on Summons. 


1] Summons returned. Served on the within-named The Chi- 
cago Railway Equipment Company by delivering to Geo. B. 
Burrows personally, the vice-president of said COMmMpany, a COPY of 
this summons and complaint November 19, 1554. 
kW. OAKLEY, Marshal, 
By WLS. MAIN, Deputy. 


And on this day, to wit, the 16th day of Deeember, A. D. 1SS4, 
said defendant, by its attorneys, filed in said elerk’s otlice its answer 
in sald entitled cause as follows, to wit: 

Circuit Court of the United States for the Western District of 
Wisconsin, 


Tue Mercuants’ NATIONAL BANK or Cricago, Intieors, PI tt, 


is 


The Cnicaco Rattway Equipment Company. 


The above-named defendant, answering the complaint of the above- 
named plaintiff in this action, denies that on the 20th day of Janu- 


= 
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ary, 1884, or at any other time, the said defendant made, executed, 
or delivered the promissory note in writing mentioned and described 
in the first cause of action stated in the said complaint; and further 
denies that a valuable consideration or any consideration was paid 
to or received by the said defendant for making, executing, or de- 
livering the said pretended note mentioned and described 
12 in said first cause of action and alleged therein to be a prom- 
issory note; and, upon information and belief, further denies 
that said pretended promissory note mentioned and described in 
suid first cause of action is a promissory note or purports to be made 
by the said defendant; and further denies that the said defendant, 
for value received or otherwise, delivered the said paper mentioned 
and described in said first cause of action to the Northwestern Manu- 
facturing and Car Company or any other corporation or person. 

And the said defendant, further answering said complaint, show- 
and alleges that it has no knowledge or information sufficient to 
form a belief as to whether thereafter and prior to the maturity or at 
any other timethesaid pretended note was sold or delivered, for value 
or otherwise, or was endorsed in blank or otherwise by said North- 
western Manufacturing & Car Company to the said plaintiff, or 
whether the said plaintiff holds or owns the same, or whether the 
said note was duly or otherwise presented for payment at the First 
National Bank of Chicago, Illinois, on the 23d day of May, 1884, or 
at any other time, or whether no part thereof was paid, or whether 
the same was protested for non-payment, or as to the amount of the 
fees and charges, and cannot therefore admit, but on the contrary 
denies, the same; and the above-named defendant, answering the 
complaint of the above-named plaintiff, demes that on the 23d day 
of January, 1884, or at any other time, the said defendant made, 

executed, or delivered the promissory note in writing men- 
lS tioned and described in the second cause of action stated in 

said complaint; and further denies that a valuable consid- 
eration or any consideration was paid to or received by the said de- 
fendant for making, executing, or delivering the said protested note 
mentioned and described in said second cause of action and alleged 
therein to be a promissory note; aud, upon information and belief, 
further denies that said pretended promissory note mentioned and 
described in said second cause of action is a promissory note or pur- 
ports to be made by the said defendant; and further denies that the 
said defendant, for value reed or otherwise, delivered the said paper 
mentioned and deseribed in said second cause of action to the 
Northwestern Manufacturing and Car Company or any other cor- 
poration or person, 

And the said defendant, further answering the said complaint, 
shows and alleges that it has no knowledge or information sufheient 
to forin a belief as to whether thereafter and prior to its maturity, 
or at any other time, the said pretended note described in said sec- 
ond cause of action was sold or delivered for value, or otherwise, or 
was endorsed in blank, or otherwise, by said Northwestern Manu- 
facturing and Car Company to the said plaintiff, or whether satd 
plaintiff owns or holds the same, or whether the said pretended note 
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was duly, or otherwise, presented for payment at First National 
Bank of Chicago, Illinois, on the 26th day of May, 1884, or 
14 at any other time, or whether no part thereof was paid, or 
whether the same was protested for non-payment, or as to 
the amount of the charges and expenses of such protest, and cannot, 
therefore, admit, but, on the contrary, denies the same. 
I. GC. SLOAN, 
kk. W. HELMS, 
Alt’ys for Deft. 


STATE OF MinNesora, Washington County: 


Wm. B. Birge, being duly sworn, says he is secretary of the Chi- 
cago Railway Equipment Company, defendant above named ; that 
he has read the foregoing answer to the complaint in the above- 
entitled action, and that the same is true of his own knowledge, 
except as to those tnatters therein stated Ol} information ana belief, 
and as to those matters he believes it to be true. 


WAM. b. BIRGE, 


Subscribed and sworn to before me this 2d day of January, 18So. 
R. S. DAVIS, 
Notary Public, Washington County, Minn. 


On this day, to wit, the 16th day of December, A. D. 1855, said 
defendant, by its attorneys, filed in said clerk’s office its amended 
answer in said entitled cause; which said amended answer Is in 
words and figures following, to wit: 


A mend d A wsSwey7y, 


15 Cireuit Court of the United States for the Western District of 
Wisconsin. 


THe Mercuants NATIONAL BANK or CHICAGO 
is 


Ture CuoicaGco Rartway EQuiIrMENT COMPANY. 


And this defendant, further answering the amended complaint in 
this action, denies that the respective instruments, copies of which 
are set forth in said amended complaint, were given, made, executed, 
or delivered by the defendant for the purchase prices of two hun- 
dred and fifty railway freight cars, respectively, as mentioned therein, 
or that two hundred and fifty railway freight cars manufactured by 
the payee, mentioned in said instrument, or any freight cars were 
sold and delivered by the said pavee to the defendant as a consid- 
eration for the said instruments, or otherwise, or that any considera- 
tion whatever passed or was intended to pass from the said payee 
mentioned in said instruments to the said defendant on the giving 
or making of the said instruments respectively set forth in the 
amended complaint, but on the contrary thereof the defendant de- 
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nies that said instruments or either of them were ever given,-made, 
executed, or delivered to the said defendant to the said payee, the 
Northwestern Manufacturing and Car Company, or that the defend- 
ant ever received any consideration whatever for the giving, mak- 
ing, or delivery thereof to said car company. 
And this defendant, further answering said amended com- 
1b plaint, alleges and shows that prior to the first day of June, 
1883, this defendant had entered into a contract with the said 
Northwestern Manufacturing and Car Company for the purchase of 
tive hundred freight cars, two hundred and fifty of which had been 
delivered to the defendant, and were of the same numbers and de- 
scriptions and were the identical cars deseribed in the said instru- 
ments, copies of which are set forth in said amended complaint; 
that the residue of said five hundred cars so contracted for by the 
defendant were delivered by the said car company to the said de- 
fendant on or before the 3lst day of August, A. D. 1883; that this 
defendant gave to the said car company papers similar in character 
and form to the instruments set forth in said amended complaint 
for the said five hundred freight cars so actually purchased, 
and paid the same to the said car company at or before the ma- 
turity thereof, and long before the said instruments set forth in 
the amended complaint bear date or were issued by the said car 
company as hereinafter stated, and that after the purchase of said 
five hundred freight cars hereinbefore mentioned, paid for by the 
defendant as aforesaid, this defendant never purchased or contracted 
to purchase any cars of said car company, and that the said 
instruments, copies of which are set forth in the amended com- 
plaint, were never issued upon any purchase or contract for the 
purchase of said cars mentioned therein or of,any other cars, but 
that the said instruments, then being in blank and not 
li filled out, having the name of George 8S. Burrows, vice-presi- 
dent, and E. D. Buffington, as treasurer, signed and written 
thereon, who signed the same with the intent and purpose that the 
sume should be used in the proper and legitimate business of this 
defendant, and in no other way or manner whatever, came to the 
possession of said Northwestern Manufacturing & Car Company 
without the act or fault of said defendant, and the same were filled 
up, issued.and procured to be discounted by the said car company 
as its own obligation and as evidence of indebtedness which it alone 
was owing, and that the proceeds thereof obtained from the said 
plaintiff on the discount thereof were issued wholly — exclusively in 
the business and for the benefit of said car company without any 
consideration or benefit therefor to the said defendant. Wherefore 
this defendant shows and alleges that the said instruments and 
papers, copies of which are set forth in said amended complaint, and 
each of them, are not the instruments, papers, or promises of said 
defendant, and it denies all liability thereon. 

And this defendant, further answering said amended complaint, 
shows and alleges that before the said sums of money mentioned in 
suid instruments, copies of which are set forth in said amended com- 
plaint, became due and payable by the terms thereof the said car 
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company had failed in business and become insolvent, and its whole 
assets and property had passed into the hands of a receiver 
18 duly appointed by a court having jurisdiction thereof in the 
State of Minnesota and became totally unable to deliver to 
the defendant or to ve-t any tille in the defendant to the said freight 
cars mentioned and described in the said instruments, copies of 
which are set forth in the amended complaint, and that at and since 
the date of the said instruments the said car company has not had 
or owned any freight cars which it could have delivered, or to which 
the title would have vested in said defendant, on the payinent of 
the respective sums of money mentioned in said instruments, or the 
payment of the sums mentioned in said twenty-four other instru- 
ments of like date and amount respectively recited in the said in- 
struments set forth in the amended complaint as having been issued 
of the same dates and ameunts thereof. Wherefore the defendant 
alleges and shows that the consideration for the said instruments 
set forth in the said amended complaint, so far as the said defend- 
ant is concerned, has wholly failed, and in truth and fact never had 
any existence. 
Wherefore defendant asks that the said amended complaint may 
be dismissed with costs. 


On this day, to wit, on the 16th day of December, in the Decem- 
ber special term, A. D. 1885, of said court, in the record of 

1) the proceedings thereof in said entitled CuuUse, before the Ilon- 
orable Romanzo Bunn, judge, is the following entry, to wit: 


Trial & Verdict. 


Tue Mercuants’ NatrronaLt BANK oF CHICAGO 
rs. 


Tue Cuicaco Rattway EquirpMEeNT COMPANY. 


This day came the parties, by their counsel, and this cause came 
on to be tried. Whereupon il jury is ordered te come, who Came, 
to wit, H.Shipnoy, James Southord, Thomas Wilson, M. M. Zeigler, 
Ulrich Buehler, Jacob Roderick, Fred C. Curtis, Cornelius Collins, 
Walter Frazier, Nelson Kolloeck, Robert Collins, William Wilson, 
twelve honest and lawful men of the district, duly empanneled, 
tried, and sworn, and trial commenced. 

December 17, 1885.—This day comes the parties and proceed with 
the trial of this cause, and the plaintiff having rested his case, and 
the motion of the defendant to direct verdict of the jury in favor of 
the defendant is argued by counsel and submitted. 

December 18, 1885.—This day comes the parties, by their counsel, 
and proceed with the trial of the case. On consideration, it is 
ordered that the motion of the defendant to direct verdict of the jury 
in favor of the defendant is denied, and the trial is coneluded and 
jury instrueted in the law by the court; and the jurors of the jury 
aforesaid, upon their oath, under the direction of the court, find the 
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issue herein in favor of the plaintiff and assess its damages at the 

sum of ten thousand nine hundred forty-three dollars and 

20 seventy-eight cents. On motion of defendant’s counsel, it is 

ordered that the entry of the judgment on said verdict of the 

jury be, and the same hereby is, stayed for the period of sixty days. 

And thereupon the defendant, by its counsel, in writing, — to set 
aside the verdict of the jury and for new trial as follows: 


Cireuit Court of the United States for the Western District of Wis- 
consin. 


Tore Mercnants’ NATIONAL BANK OF CHICAGO 
vs, 


The Curcaco RAILWAY EQuIPMENT COMPANY. 


And now, at this day, to wit, December 18, 1885, comes the said 
defendant and moves the court upon the minutes of the trial hereof 
to set aside the verdict of the jury in this action and grant a new 
trial herein for the following reasons : 

Ist. For admitting improper and irrelevant evidence against the 
objection of the defendant. 

2d. For refusing to instruct the jury as requested by the defend- 
ant to find a verdict in its favor. 

sd. For refusing to admit each and all the several offers of evi- 
dence made by the defendant. 

4th. For that the verdict herein is contrary to law and evidence. 

oth. For that it does not appear by the evidence in this case that 
the making or delivery of the instruments in writing sued on was 
ever authorized by the defendant corporation. 


?1 On this day, to wit, the 22d day of January, A. D. 1885, 

said defendant, by its attorneys, filed in said clerk’s office its 
bill of exceptions in said entitled cause; which said bill of excep- 
tions is in the words and figures following, to wit: 


2? (‘jireuit Court of the United States for the Western District of 
Wisconsin. 


Tue Mercenants’ NATIONAL BANK oF Cuicaco, Plaintiff, 
Us. 
The Coicaco Rattway Equipment Company, Defendant. 


Be it remembered that at a stated term of the said court begun 
and held at the United States court-room in the city of Madison, in 
said district, on the first day of December, A. D. 1885, and on the 
17th, USth, and 19th days of said term the following proceedings 
were had before the Honorable Romanzo Bunn, district judge, sit- 
ting in said circuit court, and a jury, to wit: 

The said plaintiff, in order to maintain the issue raised by the 
pleadings on its part by its counsel, offered in evidence a certified 
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copy of the articles of association of the defendant; to which coun- 
se] for the defendant objected us immatertal, The objection Wis 
overruled and the said articles admitted ; to which ruling the de- 
fendant excepted 

The said articles of association are hereto annexed, marked Ex- 
hibit “A,” and made a part hereof. 


Counsel for the plaintiff, in order further to maintain the said 
Issue on its part, called as a witness one J.C. O. GornMAN, who, br nig 
duly sworn, testified as follows 

I live in Stillwater, Minnesota. On being shown the two instru- 
ments in suit he says: | was treasurer of the Northwestern Manu- 
facturing Company and Car Co. at the time these notes are dated 
and I endorsed them 


20 Counsel for defendant object to this testimony and to any 
evidence in relation to these notes and move to strike out 
said testimony on the ground that the instruments counted on in 
the complaint are sued on as promissory notes, and that the instru- 
ments presented to the witness are not promissory notes because of 
the provisions and conditions contained in them. 
The motion to strike out said testimony was overruled and the 
defendant accepted. 
Whereupon the counsel for the defendant asked leave to amend 
the complaint by inserting therein, in the statement of the first 
cause of action, after the words “ for value received,” the following— 


which note is in the words and figures following, to wit: Setting 
outa COPY of the note. A CODY of said instrument is hereto an- 
nexed and marked exhibit iy Also to amend said complaint 


by Inserting therein, in the statement of the second cause of action, 
after the words a the lirst National Bank of Chicago, Ll linois,” 
the following-—which note is in the words and figures following, to 
wit: Setting out a copy of said note. A copy of said instrument 
is hereto annexed, marked “ Exhibit €.” 

To which the counsel for the defendant objected. The amend- 
ment was allowed and the defendant excepted. 

Whereupon the counsel for the defendant ask leave to prepare 
and file an amended answer to meet the amendments proposed by 
the plaintiff. 

The court grants such leave and the court adjourns until two 

o clock }>. Mm). of said 16th day of December, A. D. LSS5, for 
24 the purpose of having said amended answer prepared. 

The court met pursuant to said adjournment, and the 
amendment to the answer was presented by counsel for the de- 
fendant 

Counsel for plaintiff objected to the allowance of the amendment, 
on the ground that the object of the amendments to the complaint 
was to avoid the question of there being a variance between the 
allegations and proofs, and on the ground that copies of the instru- 
ments in suit were attached to depositions taken in the case seven 
months before the trial, and on the ground that the amendment 
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seeks to set ub a want of signature to the instruments, without hav- 
ing denied such signature under oath, and on the ground tbat the 
said instruments are negotiable and held by a bona fide endorsee for 
value. 

The amendment to the answer was allowed, and the plaintiff ex- 
cepted. 


Aud thereupon the plaintiff, further to maintain the issue formed 
by said amended pleading, recalled as a witness J. C. O. GoRMAN, 
who testified as follows: 

Upon being shown the two instruments in suit he says: 


I was treasurer of the Northwestern Manufacturing and Car Co. 
at the date of the notes, or Jan. 20, 25, 1884. [ presume I was au- 
thorized to endorse and transfer paper of that company as much as 
any paper I ever endorsed. The two signatures on these two notes 
are mine, as treasurer of the Northwestern Manufacturing & Car 

Company. I know Mr. Butlington. I think he was at that 
25 time treasurer of the Chicago Railway Equipment Company. 

That (referring to the instruments) is his signature. I know 
(ieorge B. Burrows, and understand that he was at that time vice- 
president of the Chicago Railway Equipment Company. I am ae- 
quainted with his handwriting. ‘Those (referring to the two instru- 
ments) are his signatures. 


And the said witness, on being cross-examined by counsel for the 
defendant, testified as follows: 


On January 20, 1SS4, I] should say I had been treasurer of the 
Northwestern Manufacturing and Car Compatyy about a year. I 
endorsed this paper as treasurer of that company. 

(Juestion. How did this paper come to your possession as treasurer 
of the car company ? 

To which question counsel for plaintiff objected as immaterial 
and not cross-examination ; objection sustained, and defendant ex- 
cepted. 


The Wrrness: I did not see Mr. Burrows sign the papers. The 
paper Was in my possession when [ first saw Mr. Burrows’ signature 
to it. 

(Juestion. How did it come to your possession ” 


To which question counsel for plaintiff objected as immaterial 
and not cross-examination ; objection sustained, and defendant ex- 
cepted. 


The Witness: I cannot say that I saw Mr. Buffington sign the - 
paper. 
Question. Do you know where he signed it? 
To which question plaintiff’s counsel objected as imma- 
26 terial and not cross-examination ; objection sustained, and 
defendant excepted. 
Counsel for defendant here offered to show, by this witness, that 
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the signatures of Burrows and Buffington were not attached to the 
paper as the officers of either the car company or the defendant 
Con pany in) their official capacity, and that neither Burrows hor 
Buflington nor any other authorized officer or agent of the defend- 
ant ever delivered the instruments In sult or authorized them to be 
delivered ; to which offer of proof counsel for defendant objected as 
Immaterial and not cross-examination ; objection sustained, and 
defendant excepted. 


And the counsel for the plaintiff, further to maintain the said 
issue on its part, ealled as a witness Cuauncy J. Biatr, who, being 
duly sworn, testified as follows: 


[ reside in Chicago, Illinois, and am vice-president of the plaintiff. 
The plaintiff }) irchased the notes In suit; 1 purchased the one dated 
Jannary 20, 1884, and due May 23, 1884, on Feb. 7, 1884. 

(Juestion. What did you pay for the note? 

To which question counsel for defendant objected as immaterial ; 
objection overruled, and defendant excepted. 


Answer. I paid five thousand dollers less five and one-half per 
cent. interest for the time it had to run. before maturity. We dis- 
counted it at the rate of five and one-half per cent. for the time it 
had to run, which was one hundred and six days, on the under- 

standing that it did not draw interest before maturity, and 
27 paid for it four thousand nine hundred and nineteet dollars 
and three cents ($4,919.05). 


The plaintiff bought the other note, February 15, 1854, for five 
thousand dollars less the interest at five and one-half per cent. for 
the time ithad to run. In other words, we discounted it for five and 
one-half per cent. for the time it had to run, and paid for it four 
thousand nine hundred and twenty-one dollars and thirty-two cents 
($4,921.52) 

These notes were so purchased from Beveridge & Dewey, who are 
note-brokers in Chicago. 

Question. State whether you bought them without anv knowledge 
of any infirmity in the notes and in good faith. 


To which question counsel for the defendant objected as incom- 
petent and immaterial; objection overruled, and defendant excepted. 


Answer. Yes, sir. 


And the said witness, on being cross-examined by counsel for the 
defendant, testified as follows: 


I attended personally to the purchase of both of the notes. l am 
unable to state which member of the firm of Beveridge and Dewey 
I made sach purchase of; they made no claim as to the ownership 
of the notes or in respect to their being agents. I don’t remember 
that they said anything about it. I won't be certain that any con- 
versation occurred at that time about it, but we had conversation as 


if ad 
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to the general character of the paper, either before or at that 
28 time; they represented to me that the paper was genuine; they 

did not say it was sent to them by the car company or that 
they were negotiating for the car company ; they were note-brokers— 
agents for selling notes. I don’t know whose agents they were. 

(Juestion. You understood the money was to go to the car com- 
pany and that these men were brokers? 

Answer. That was my presumption. 

Question. And yet you did not understand whether they were 
agents or owners ” 

Answer. I don’t pretend to know. ‘That is the construction to be 
put upon it. My understanding was from the endorsement. 

Question. They told you they were agents, did they not? 

Answer. They didn’t tell me that that was so. I got the idea that 
the money was to go to the carcompany, because they had endorsed 
it. My presumption was it went to them, because their business 
Was that of agents. I presumed they were agents of the car com- 
pany in disposing of this paper. 

Thereupon the counsel for the plaintiff, farther to maintain the 
said issue on its part, offered in evidence the notes in suit described 
in the amended complaint. 

Counsel for defendant objected to the admission thereof on the 
ground that the instruments are not negotiable notes, and that the 
plaintiff has not shown any performance or readiness to perform, on 
the part of the payee or otherwise, the contract of sale mentioned 

in the instruments offered. 
2¢) The objection was overruled and the instruments admitted 
in evidence ; to which ruling the defendant excepted. Copies 
of said instruments are hereto annexed and marked “ Exbibits A 
& bL,” and made a part hereof. 

The said counsel for the plaintiff, further to maintain the said 
issue on its part, produced and called as a witness KE. D. Burrine- 
TON, who, being duly sworn, testified as follows : 

I was treasurer of the Chicago Railway Equipment Company on 
the 20 & 23rd day of January, 1554. | signed both the notes in 
suit as such treasurer. 


On being cross-examined, the witness testified as follows : 

(QJuestion. Were the notes filled up at the time you signed them ? 

To which question counsel for the plaintiff objected as imma- 
terial and not cross-examination ; objection sustained, and the de- 
fendant excepted. 

(Juestion. Under what circumstances did you sign them ? 

To which question the counsel for the plaintiff objected as imma- 
terial and not cross-examination. 

Question by the Court: He can state when and where lie signed 
them. I mean all that took place at the time. 


YA 
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The objection was overruled and the plaintiff excepted. 


Answer. I signed the note at the request of J.C. O. Gorman, treas- 
urer of the car company. Before signing them I did not confer 
with any officers of or person connected with the equipment com- 

pany. 
3U Question. At that time did you receive any directions or 
authority of any kind from the equipment company or any 


of its officers In respect to signing these notes? 


To which question counsel for plaintiff objected as immaterial 
and not cross-examination. ‘The objection was sustained,and the 
defendant excepted, 


Question. You say you were treasurer of the defendant at that 
time. At the time of signing that paper was there any eonsidera- 
tion of any kind which passed froin the ear company to the defend- 
ant 2 

To which question counsel for plaintiff objected as immaterial 
and not cross-examination. The objection was sustained, and the 
defendant aecepted. 


(Juestion. When you signed those notes were they filled up or 
were they mere blanks’? 

‘To which question counsel for the plaintiff objected as Imma- 
terial and not cross-examination ; objection sustained, and defend- 
ant excepted. 

Whereupon the counsel for the plaintiff rested his case. 


And the counsel for the defendant, in order to sustain and prove 
the issue made by the amended pleadings herein, called as a witness 
the said J. C. O. Gor LN, who testified as follows: 


Question. Did any consideration pass from the Northwestern 
Manufacturing & Car Company to the defendant for these two in- 
struments in suit”? 

To which question counsel for the plaintiff objected as incom- 
petent on the ground that the said instruments are negotiable 
notes. 


31 (QJuestion. Were any cars sold or contracted to be sold or 

allowed by the Northwestern Manufacturing & Car Company 
to the defendant as a consideration for the two instruments in suit 
or either of them, or did any other consideration puss from the car 
company to the defendant for the execution of the notes? 


To which question the counsel for the plaintiff objected for the 
Sathe reason. 

Whereupon counsel for the defendant moved the court to direct 
a verdict for the defendant on the ground that the said instruments 
are not negotiable paper, and that the plaintiff has not shown any 
performance of the contract of sale set out in the said instruments 


nor any readiness to perform the same and has not shown any per- 


en aie 


mn 
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formance of the consideration recited in said instruments or either 
of them or any readiness to perform the same by the payee of said 
instruments or otherwise; which motion was made de bene esse and 
with the right to produce evidence if denied. 

The said motion was overruled by the court, and the defendant 
excepted. 


And the counsel for the defendant, to maintain said issue on its 
part, again recalled J. C. O. GormAN, who testified as follows: 


| am the treasurer of the car company; the payee of the instru- 
ments In suit. 
(Juestion. State whether at the date of these instruments, January 
20 & 23, 1884, the defendant was or was not indebted in- 
o2 debted to the car company in any sum whatever. 


To which question counsel for plaintiff objected as tending to 
show want of consideration. The objection was sustained, and de- 
fendant excepted. 


(Juestion. State whether or not, at the time these notes or either 
of them were executed, or those of the series, there was or was not 
any sale and delivery of two hundred and fifty railway freight cars 
or any other cars by the car company to the defendant. 


To which question counsel for plaintiff objected on same ground ; 
objection sustained, and defendant excepted. 


Question. State whether, at the time these instruments or any 
other of the series of like character, in 1884, were given, there were 
any cars delivered by the car company to the defendant as a consid- 
eration for these notes or otherwise. 


To which question the counsel for the plaintiff objected on the 
same grounds; objection sustained, and defendant excepted. 


Question. Did the car company carry on the business of manu- 
facturing cars at any time? 
To which question the counsel for the plaintiff objected on the 
same ground; objection sustained, and defendant excepted. 
Whereupon the counsel for the defendant offered to prove and 
show by this witness that at the time the instruments in the suit 
were given and at the time all the instruments of the series 
oe) mentioned therein — the car company had no cars to sell or 
transfer to the defendant as a consideration for these instru- 
ments; that there was no agreement existing between the defendant 
and the car company for the manufacture or sale or delivery of any 
such cars, and that it never afterwards manufactured any cars to be 
sold or delivered to the defendant, and that before these notes be- 
came due and payable it became insolvent, and its property and 
affairs passed into the hands of a receiver, so that it was unable to 
transfer and deliver any such cars. 
To which counsel for plaintiff objected on the same ground ; ob- 
jection sustained, and defendant excepted. 


> ve 
I—o 2 
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By the Court: The court holds that the defendant must impeach 
the standing of the plaintiffas a bona fide holder before you can go 
into the consideration of the note, the testimony being offered, as the 
court supposes, on the ground of want of consideration. 


To which ruling and statement the defendant excepted. 


(Juestion. State whether there was ever any consideration—and, 
if so, What—passing from the car company to the defendant for these 
notes or either of them. 


To which question counsel for the plaintif objected Ol Same 
ground ; objection sustained, and defendant excepted. 

Thereupon counsel for defendant made and filed the following 

offer of testimony: 

The defendant offers to prove by the witness upon thestand— 

od Ist. Phat the instruments sued on were wholly without con- 

sideration moving from the payee, the Northwestern Manu- 
facturing & Car Company, to the defendant company. 

Yond. That George b. Burrows and KE. D. Buttington, whose names 


appear Upon the said instruments is Vice-president and treasurer of 


said defendant company, respectively, had no authority from = said 
defendant company to sign, make, or deliver said instruments; that 
said instruments were never delivered by sald defendant company 
or by any officer or agent thereof having authority to deliver the 
same. 

To which the counsel for the plaintiff objected. The objection 
was sustained, and the defendant excepted. The defendant here 
rested its case, and the counsel for the plaintiff, further to maintain 
the said issueon its part, recalled Coauncy J. Buatr, who testified as 


| le ee — 
IOiLLOWS - 


[ have computed the amount due on the notes in suit and find : 


to be due on one note to be five thousand four hundred and 
seve ntv-three dollars and fourteen cents (85,473.14), and on the other 
five thousand four hundred and seventy dollars and sixty-four 
cents ($5,470.64), at six per cent. interest from the date of maturity, 
including to-day, Dec. 18, 1885, and including protest fees of two 
dollars and thirty-one cents ($2.51) on each note. The total amount 
is ten thousand nine hundred and forty-three dollars and seventy- 
eight cents (S1L0945.78). 


30 lor which sum the court thereupon directed the jury to 
render their verdict for the plaintiff; to which direction 
counsel for the plaintiff excepted. 
And inasmuch as none of the aforesaid matters, proceedings, offers 
of evidence, rulings, or exceptions appear of record in said COUTSE, 


the said judge who tried the same has settled and signed this bill of 


exceptions and sealed the same, to the end that all the aforesaid 
matters, proceedings, offers of evidence, rulings, and exceptions may 
become and be a part of the record in the aforesaid cause, and does 


hereby certify that the foregoing bill of exceptions contains all of 


the evidence given or received upon the trial of said action. 
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Done at Madison, in said district, at the same term, to wit, on the 
27th day of January, A. D. 1886, being the 42nd day of the said 
December term of the said court. 


ROMANZO BUNN ., Judge. [SEAL. ] 


36 “ ExnHisit A.” 


Know all men by these presents that the undersigned, adult resi- 
dents of the State of Wisconsin, do hereby make, sign, and agree to 
the following— 


Articles of Organization. 


Article first. The undersigned have associated and do hereby as- 
sociate themselves together for the purpose of forming a corporation 
under the Revised Statutes of the State of Wisconsin for the vear A. 
D. 1878, and acts amendatory thereof and supplementary thereto, 
the business and purposes of which corporation shall be the buy- 
ing, holding, and selling, leasing, hiring, and generally dealing in 
railway cars, locomotives, equipment, and rolling stock of every 
kind and description in use upon railways and convenient in the 
business of railway transportation ; which said business is to be 
carried on within the States and Territories of the United States. 

Article second. The name of such corporation shall be “ Chicago 
Railway Equipment Company,” and its location shall be at Madison, 
in the county of Dane and State of Wisconsin. 

Article third. The capital stock of said corporation shall be one 
million dollars, and the same shall consist of ten thousand shares, 
each of which said shares shall be of the face or par value of one 
hundred dollars. 

Article fourth. The general officers of said corporation 
Oe shall be a president, vice-president, secretary, and treasurer, 
and the board of directors shall consist of five stockholders. 

Article fifth. The principal duties of the president shall be to pre- 
side at all meetings of the board of directors and to havea general 
supervision of the affairs of the corporation. 

The principal duties of the vice-president shall be to discharge 
the duties of the president in the event of the absence or disability 
for anv cause whatever of the latter. 

The principal duties of the secretary shall be to affix the seal of 
the corporation to such papers as shall be necessary, to keep the 
records of the proceedings of the board of directors, and to safely 
and systematically keep all books, papers, records, and documepts 
belonging to the corporation or in anywise pertaining to the busi- 
hess thereof, 

The principal duties of the treasurer shall be to keep and account 
for all monéys, credits, and properties of any and every nature of 
the corporation which shall come into his hands, and to keep an 
accurate account of all moneys received and disbursed and proper 
vouchers for moneys disbursed, and to render such accounts, state- 
ments, and inventories of moneys received and disbursed and of 
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money and property on hand, and generally of all matters 
38 pertaining to his office as shall be required by the board of 
directors or the executive committee, if there shall be one. 

The board of directors may elect an executive committee, consist- 
ing of three directors, ot which committee the president shall be a 
member, and the executive committee shall have and exereise, by a 
majority of its members, all the powers of the board of directors 
when the board shali not be in session. 

The board of directors or the executive committee may provide 
for the appointment of such additional officers as they shall deem 
for the best interests of the corporation. 

Whenever the board of directors shall so order, the offices of secre- 
tary and treasurer may be held by the same person. 

The said officers shall perform such additional or different duties 
from those hereinabove specified as shall from time to time be im- 
posed or required by the board of directors or the executive com- 
mittee, oras may be prescribed from time to time by the by-laws. 

Article sixth. Only persons holding stock, aceording to the regu- 

lation of the corporation, shali be members of it. 
oo Article seventh. These articles may be amended by reso- 
lution setting forth such amendment or amendments adopted 
at any meeting of the stockholders by a vote of at least two-thirds 
of all the stock of said corporation then outstanding. 

In witness whereof we have hereunto set our hands this eleventh 

day of January, A. D. 1885. 
GEORGE B. BURROWS. 
JOTIN C. SPOONER. 
D. B. TAYLOR. 
Signed in presence of— 
Gro. B. KIDDER. 
CITAS. N. GREGORY. 


STaTE OF WISCONSIN. | 
County of Dane. j 


8s. 


Personaly came before me, this eleventh day of January, A. D. 
1885, the above-named George b. Burrows, John C. Spooner, and 
D. b. Taylor, to me known to be the persons who executed the fore- 
golng instrument, and acknowledged the same. 

[SEAL.] CHAS. N. GREGORY, 
Notary Public. Dane (0.., Wisconsin. 
STATE OF WISCONSIN, | 
Dane County, 


on 


John C. Speoner and D. B. Taylor, being first duly sworn. sever: 
ally, each for himself, on his oath, says that he has compared the 
foregoing copy with the original articles of organization this day 

executed by George B. Burrows and afftiants, and that the 
40) same Is a true and correct copy of said original and of the 
whole thereof. 
JOHN C. SPOONER. 
Db. B. TAYLOR. 
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Sworn toand subscribed before me this eleventh day of January, 
A. D. 18853. 
[SEAL. | CHAS. N. GREGORY, 
Notary Public, Dane County, Wisconsin. 


STATE OF WISCONSIN, ] 
Department of State, | 


> SS. 


Received and filed this 11th day of January, A. D. 1883. 
(Forward. E Pluribus Unum. ] 
EARNEST G. TIMME, 


Secretary of State. 


UNIteED STATES OF AMERICA. 


STATE OF WISCONSIN, 
Departinent of State, | 


ge * 


To all to whom these presents shall come: 

I, Earnest G. Timme, secretary of state of the State of Wisconsin, 
do hereby certify that the foregoing copy of articles of association 
of the “ Chicago Railway Equipment Company ” has been compared 
by me with the original verified copy, filed in this department, and - 
that the same Is a true cOpV thereof and of the whole of such origi- 
nel verified copy. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal,at the capitol, in the city of Madison, this sixteenth 
day of June, A. D. 1885. 

[SEAL. | EARNEST G. TIMME, 
Secretary of State. 


4] kxuibpit “ B.” 


$5,000. CrHicaGo, Iun., January 20th, A. D. 1884. 


l‘or value received, four months after date, the Chicago Railway 
Equipment Company promises to pay to the order of the North- 
western Manufacturing and Car Company of Stillwater, Minnesota, 
five thousand dollars, at First National Bank of Chicago, Illinois, 
with interest thereon at the rate of — per cent. per annum from 
date until paid. 

This note is one of a series of twenty-five notes, of even date here- 
with, of the sum of five thousand dollars each, and shall become 
due and payable to the holder on the failure of the maker to pay 
the principal or interest of any one of the notes of said series, and 
all of said notes are given for the purchase price of two hundred 
and fiftv railway freight cars manufactured by the pavee hereof 
and sold by said payee to the maker hereof, which cars are num- 
bered from 13000 to 15249, inclusive, and marked on the side 
thereof with the words and letters “ Blue Line C. & E. I. R. R. Co. ;” 
und it is agreed by the maker hereof that the title hereof to said 
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ears shall renmiain in the said pavee until all the notes of said series, 
both principal and interest, are fully paid, ali of said notes being 
equally and ratably secured on said cars. 

GEORGE B. BURROWS, Vice-Pres’t. 


4? I. D. Buffington, treas. First National Bank of Chicago. 
Returned no account. Protested for non-payment May 25rd, 
1884. EK. P. Runyon, notary public. 


Exaipir “ COC 

$5,000. CHicaco, ILt.. January 23rd, A. D. 1884. 

lor value received, four months after date the Chieago Railway 
Equipment Company promise to pay to the order of the North- 
western Manufecturing and Car Company of Stillwater, Minnesota, 
five thousand dollars, at First National Bank of Chicago, Ilinois, 
with interest thereon at the rate of — per cent. per annum from date 
until paid, 

This note is one of a series of twenty-five notes, of even date here- 
with, of the sum of five thousand dollars each, and shall become due 
and payable to the holder on the failure of the maker to pay the 
Interest or principle of any one of the notes of said series, and all 
of said notes are given for the purchase price of two handred and 
fiftv railway freight cars manufactured by the pavee hereof and 
sold by said payee to the maker hereof, which cars are numbered 
from 18000 to 15249, inclusive, and marked on the side thereof 

with the words and letters " Blue Line Ul. & Ie. [. R. lt. gg 
4°) and it is agreed by the maker hereof that the title to said 
ears shall remain in the said payee until all the notes of said 
series, both principal and interest, are fully paid all, of said notes 
being equally and ratably secured on said ears. 
GEORGE B. BURROWS, Vice-Pres't. 

I. D. Buffington, treas. First National Bank of Chicago. Re- 
turned no account. Protested for non-payment May 26, 1854. E. 
P. Runyon, notary public. Northwestern M’f’g & Car Co., per J. 
(. O. Gorman, treas. 


Qn this day, to wit, the LOth day of May, A. D. LSS6, in the De- 
cember special term of said court, in the record of the proceedings 
thereof in said entitled cause, before the Honorable Romanzo Bunn, 
judge, appears the following echtry : 


The Mercuants’ Natronat BANK OF CHICAGYU 
is. 
Toe Corceaco Rattpway Equipment Company. 


The motion for a new trial herein coming on to be heard, it is 
ordered that the same be set for hearing the Ist day of the 

14 June term, and shall be heard on or before the 3d day of said 
term, and ti a new trial shall be allowed the case shall be 
allowed the case shall stand for trial at said term at the plaintiff 's 
Option. 
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On this day, to wit, the 8th day of June, in the June term, A. D. 
1886, of said court, in the record and proceedings thereof in said en- 
titled cause, before the Honorable Romanzo Bunn, judge. 


THe Mercuants’ NATIONAL BANK OF CHICAGO 
Us. 
THe Cnicaco Raitway Equipment CoMPaANy. 


The motion for new trial made by the defendant came on this day 
d to be heard upon the minutes of the court as embraced in the bill of 
exceptions filed herein; and Mr. I. N. Pinney having appeared for 
said defendant in support of said motion, Messrs. Gregory & Greg- 
ory for said plaintiff in opposition thereto, and upon hearing said 
counsel for the parties, and upon consideration thereof, it is ordered 
that the said motion be, and the same is hereby, denied. 
To which ruling the defendant excepted. 
And thereupon, on motion of plaintiff’s attorneys, it is considered 
and adjudged by the court now here that the said plaintiff do have 
and recover of the said defendant, The Chicago Railway 
45 Equipment Company, ten thousand nine hundred and forty- 
three dollars and seventy-eight cents so as aforesaid assessed 
by the jury, with four hundred and nine dollars and eighteen cents, 
its costs about its said suit in this behalf by it expended, and that it 
have execution therefor. 


¥ And comes the defendant and files in said clerk’s office second bill 
of exceptions as follows, to wit: 


Cireult Court of the United States for the Western District of Wis- 
consin. 


Tue Mercnants’ Nationat BANK or CHICAGO 
us, 
Tue Curicaco Rattway Equirment CoMPaANy. 


Be it remembered that heretofore, to wit, on the 18th day of De- 
cember, A. D. 1585, upon the rendition of the verdict in this cause, 
the said defendant, by its attorneys, filed a motion for a new trial 
and to set aside the said verdict for the following reasons, to wit: 

lor the admission by the court upon the trial of improper and 
irrelevant evidence against the objection of the defendant. 


4 lor refusing to instruct the jury, as requested by the defendant, 
to find a verdict in its favor. 


lor refusing to admit each and all the several offers of evidence 
made by defendant. 

For that the said verdict is contrary to law and the evidence. 
And for that it does not appear by the evidence in this cause 
that the making or delivery of the instruments in writing 

46 sued on was ever authorized by the defendant corporation. 

, Which motion was continued forargumentand opinion; and 
that afterwards, to wit, at a term of said court begun and held at the 
United States court-room in the city of Madison, in said district, on 
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Monday, the seventh dav of June, A. D. 1886, to wit, on the said 
motion come- on to be heard upon the minutes of the court of the 
trial of the action as embraced in the former bill of exceptions filed 
herein, the said motion having been continued to that time for hear- 
ing, and upon consideration and argument thereof, the court over- 
ruled and denied the same; to which said ruling the said defend- 
ant, by its counsel, then and there excepted. 

And inasmuch as the said motion, ruling, and decision and ex: 
ception thereto —, the said district judge, the Honorable Romanzo 
Bunn, presiding at said trial, hath signed, settled, and sealed this 
second bill of exceptions, to the end that the matters aforesaid may 
be made part of the record of the trial of said action, this ninth day 
of June, A. D. 1556. 

ROMANZO BUNN, 
Dist. Judge. 


And afterwards, to wit, on the 24th day of June, A. }). LSS6. came 
the defendant, by its counsel, and filed its bond on writ of error in 
the above-entitled cause; which said bond is in words and _ figures 
follow Ing, to wil: 


17 Circuit Court of the United States for the Western District of 
Wisconsin. 


MERCHANTS NATIONAL BANK OF CHICAGO 
sé. 


Coicaco Raipway Equipment CoMPANY. 


Know all men by these presents that we, Wayne Ramsay and M. 
c. Clarke, of the city of Madison, State of Wisconsin, are held and 
firmly bound unto The Merchants’ National Bank of Chicago in the 
sum of three hundred dollars, to be paid to the said Merchants’ Na- 
tional Bank of Chicago, its successors or assigns; to which payment, 
well and truly to be made, we bind ourselves and each of us, jointly 
and severally, and our and each of our heirs, executors, and admin- 
istrators, firmly by these presents. 

Sealed with our seals and dated this 24th day of June, 1886. 

Whereas the above-named Chicago Railway Equipment Company 
hath prosecuted a writ of error in the Supreme Court of the United 
States to reverse the Judgment rendered in the above-entitled cause 
by the circuit court of the United States for the western district of 
Wisconsin on the 9th day of June, 1886: 

Now, therefore, the condition of this obligation is such that if the 
above-named Chicago Railway Equipment Company shall prosecute 
its said writ of error to effect and answer all costs if it shall fail to 
make good its plea, then this obligation shall be void; otherwise to 

remain in full force and virtue. 
48 WAYNE RAMSAY. [SEAL.] 
M. C. CLARKE. eg 
In presence of— 
I. C. SLOANE. 
Kk. A. RECKARTS. 
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Unitrep States or AMERICA. } 
- 7 . v. . >» SS 
Western District of Wisconsin, { ” 


, being duly sworn, each for himself, deposes and 
says, each for himself, that he is worth the sum of six hundred dol- 
lars over and aboveall his just debts and liabilities and exemptions. 
WAYNE RAMSAY. 
M. C. CLARKE. 


Taken, subscribed, and sworn before me this 24th day of June, 


A. D. 1886. 
E. F. RILEY, 
Notary Public, Wis. 


The foregoing bond is hereby approved both as to form and suf- 
ficiency of sureties. 
Madison, June 24, 1886. 
R. BUNN, 
District Judge. 


And on same day, to wit, June 24, 1886, came the defendant, by 
its counsel, and filed its citation on writof error—service admitted ; 
which original citation is as follows, to wit : 


49 Unirep STATES OF AMERICA, 88: 


To the Merchants’ National Bank of Chicago, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
thesecond Monday in October next, pursuant to a writ of error filed 
in the clerk’s office of the cireuit court of the United States for the 
seventh circuit and western district of Wisconsin, wherein The Chi- 
eago Railway Equipment Company ts plaintiff in error and you are 
defendant in error, to show cause, if any there be, why the judg- 
ment in said writ of error mentioned should not be corrected and 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this 24 day of June, A. D. 


1886. 
R. BUNN, 
District Judge, Western District of Wisconsin, 
and One of the Judges of said Circuit Court. 
GREENLEAF CLARK, 
I. C. SLOAN, aAnp 
} 


INNEY & SANBORN, 
Attorneys for PU in Error. 
50 [ Endorsed :] Circuit court United States, western dist. of 
Wise. Merchants’ National Bank of Chicago vs. Chicago 
Railway Equipment Company. Citation. Received a copy of the 
within citation this 24th day of June, 1886. Gregory & Gregory, 
pl’ff’s att’vs. Filed June 24, 1886. F. M. Stewart, cl’k. 
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5] ('NiTep STATES OF AMERICA, 
Western District of Wisconsin: 


I, l’. M. Stewart, clerk of the circuit court of the United States 
for the western district of Wisconsin, do hereby certify that I have 
compared the above and foregoing with the original record and pro- 
ceedings now remaining of record and on file in my office in the 
above-entitled cause, and that it isa correct transcript therefrom, 
and also a true copy of the bond on writ of error, and also that the 
original citation on writ of error in said cause and_ service thereof 
is annexed to said transeript of record. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said circuit court, at my office, in the city of Madison, 
this 23d day of August, A. D. 1886, and of our Independence the 
111th. 


[Seal U.S. Cireuit Court, Western Dist. of Wisconsin. ] 


I. M. STEWART, Clert. 


udorsed on cover: W. Wisconsin C. C. U.S. No. 327. The Chi- 
cago Railway Equipment Company, plaintiff in error, vs. The Mer- 
chants’ National Bank of Chicago. Filed August 28, 1886. 
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, Supreme Court of the United States. 


THE CHICAGO RAILWAY EOULPMENT COMPANY, 


Plaintiff in Error, 


THE MERCHANTS NATIONAL BANK OF CHICAGO, 


Defendant in Error. 


BRIEF OF PLAINTIFF IN ERROR. 


STATEMENT OF CASE. 


This was an action instituted in the Circuit Court of the United 
States for the Western District of Wisconsin, by the defendant in 
error, a banking corporation organized under the National Banking 
Act, having its place of business in Chicago, Ill., against the plaintiff 
in error, a corporation organized under the laws of Wisconsin, upon 
two certain instruments in writing, one bearing date January 20, 
1884, and the other January 23, 1884, both being, except as to date, 


in the form following, viz : 
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“$5000. Chicago, Ill., January 20, A. D. 1884. 

“For value received four months after date the Chicago Railway 
“Equipment Company promise to pay to the order of the North- 
“western Manufacturing and Car Company of Stillwater, Minnesota, 


“five thousand dollars at First National Bank of Chicago, I[litnois, 


“with interest thereon at the rate of —— per cent per annum from 
“date until paid. 

“This note is one of a series of twenty-five notes of even date r 
“herewith of the sum of five thousand dollars each, and shall become 
“due and payable to the holder on the failure of the maker to pay 
“the principal and interest of any one of the notes of said series, 
“and all of said notes are given for the purchase price of two bhun- 
“dred and fifty railway freight cars, manufactured by the payee 
“hereof and sold by said payee to the maker hereof, which Cars are 
“numbered from 13,000 to 13,249 inclusive, and murked on the side 
“thereof with the words and letters Blue Line C. & E. I. R. R. Co., 
“and it is agreed by the maker hereof that the title to said cars shall 
“remain in the said payee until all the notes of said series, both prin- 
“cipal and interest, are fully paid, al! of said notes being equally 
“and ratably secured on said cars 

“GEO. B. BURROWS, 
“Countersigned by “Vice-President. 
“E. D. BUFFINGTON, Treasurer. 
Endorsed: 
“NORTHWESTERN MANUFACTURING AND CAR CO., 
“Per J. C. GORMAN, Treas 

ihe defendant in error ciaimed that it was a dona fide indorsee 

for value of the paper before maturity, from the Northwestern 

. 
Manufacturing and Car Company, a corporation organized and y 
existing under the laws of the State of Minnesota, and declared 

‘ 


upon the instruments as promissory notes. (Printed record, fols. 
6 to 11.) 
The amended answer of the plaintiff in error averred an entire 


want of consideration and delivery to the payee named of either of 


the instruments in question, that they were not nor was either of 
them ever issued by or on behalf of the plaintiff in error, and denied 
that they were in any sense the obligations of said plaintiff in error, 
and further averred that before said instruments became due and 
payable according to any of the terms thereof, the said payee named 
therein became insolvent, and its whole assets and property passed 
into the hands of a receiver, duly appointed by a court having full 
and complete jurisdiction in the premises, and that it became im- 
possible tor it to deliver to or vest in the said plaintiff in error the 
title to the freight cars in said instruments described or any freight 
cars whatever, and that it has ever since said time been wholly 
impossible for it soto do. (Printed record, fols. 15-19.) 

Upon the trial before Bunn, District Judge, and a jury, the 
defendant in error was allowed, against the objection and exception 
of the plaintiff in error (Printed record, fols. 23-27), to prove 
the signature of the vice president and treasurer of the plaintiff in 
error and the indorsement and transfer by the Northwestern Maru- 
facturing and Car Company to the defendant in error of the instru- 
ments in question, and without showing any performance or ability 
or readiness to perform on the part of the person named as payee 
in said instruments, to offer and have received in evidence each of 
said instruments. Having then rested its case, the plaintiff in error, 
saving its right to offer evidence in its own behalf if the motion should 
be denied, moved that a verdict be directed in tts favor, upon the 
ground that the instruments in question were not negotiable prom- 
issory notes, and that the defendant in error had not shown any 
performance or readiness to perform the said contracts, or either of 
them, by or on behalf of the pavee named therein or otherwise; 
which motion was overruled and exception taken. (Printed record, 
fol. 3! ) 

The plaintiff in error on its own behalf, both on cross-examina- 
tion of the witnesses produced by defendant in error and by the 
testimony of witnesses produced upon its own behalf, offered to 
show that there was never any consideration for either of said 


instruments as between the alleged maker and payee; that before 


the time for payment of either of the instruments in question the 
payee therein named had become insolvent and its property and 
affairs had passed into the hands of a receiver, and that it had not 
at the time of the date of said instruments, or at any time subse- 
quent, any cars whatever to sell or transfer to the plaintiff in error; 
that the said instruments were never signed by either the vice 
president or treasurer of plaintiff in error in their capacity of officers 
of said company, or by the authority of said plaintiff in error, and 
that said instruments were not nor was either of them ever issued or 
delivered by said plaintiff in error or by any officer or agent having 
authority so to do lo each and all of which counsel for plaintiff 
in error objected, and objection being sustained, the plaintiff in 
error excepted (Printed record, fols. 32, 33. 34. 25, 26, 26, 23.3 
t 


The plaintiff in error resting its defense, the court instructed the 


jury to find a verdict for defendant in error for the ameunt testified 
to be unpaid on each of such instruments; to which instruction 
the plaintiff in error also duly excepted. (Printed record, fol. 35 ) 

A motion for a new trial was then duly made upon behalf of the 
plaintiff in error (printed record, fol 20), denied, and exception on 


behalf of plaintiff in error taken (Fol. 44.) 


ASSIGNMENT OF ERRORS. 


ist. The court erred in admitting in evidence either of the 
instruments sued upon without pro f that the contract therein con- 
tained on tne part of the payee therein named had been performed 
by a transfer of the title of the property iInentioned therein as the 
consideration of the promise of the maker thereof, or a readiness or 
willingness to perform on its part, or that such performance had 


been waived. 


2d. The court erred in refusing to direct a verdict in favor of the 


plaintiff in error, at the close of the case of the defendant in error, 
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the defendant in error having failed to show a readiness or ability 


on the part of the payee in the instruments to transfer or deliver the 
title to cars therein described, or any waiver by the plaintiff in 


error. 


3d. The court erred in refusing to admit evidence offered on 
behalf of the plaintiff in error showing or tending to show a want of 


consideration to such plaintiff in error for either of said instruments. 


4th. The court erred in refusing to admit the evidence offered 
on behalf of plaintiff in error that the persons signing said instru- 
ments and each of them, on behalf of plaintiff in error, had no 


authority to sign, make or deliver the same. 


sth. The court erred in refusing to allow cross-examination of 
the witnesses Gorman and Buffington as to the consideration and 


circumstances attending the execution of each of said instruments. 


6th. The court erred in refusing to ailow the introduction of 
evidence on behalf of the plaintiff in error tending to show that the 
instruments in question were never delivered by said plaintiff in 


error or by any officer or agent thereot having authority so to do, 


7th. The court erred in directing the jury to find a verdict in 


favor of the defendant tn error. 
8th. The court erred in refusing to grant the motion of the 
plaintiff in error to set aside the verdict of the jury and grant a new 


trial of said action. 


ARGUMENT. 


The correctness of the rulings of the court below in the matter of 
the several errors assigned is dependent upon the character of the 
instruments sued upon, and upon whether they are to be regarded as 
negotiable paper in the technical commercial sense of that term, and 
in the hands of indorsees who have paid value and taken them before 
maturity without notice of defences as between original parties, to 
be held and enforced with all the peculiar privileges that by the 
custom of merchants pertain to bills of exchange, or whether they 
are anything more than simple contracts transterable in their 
nature, but subject in the hands of tranferees to all equities and 
matters of defence to the same extent as if they had remained in the 
hands of the original parties thereto. 

The issue is a simple cne, the defendant in error claiming that 
they are negotiable promissory notes, the plaintiff in error that they 
are not. 

The requisites of a negotiable promissory note are few and sim- 
ple. There must be an absolute unconditional promise in writing 
to pay a specified sum at a definite time therein limited. 

Chitty on Bills, 17. 

hyles On Bills, 5. 

Nunes vs. Dautel, 19 Wall. 560. 
Cayuga Co. Bank vs. Purdy, 56 Mich. 6. 


The instrument must not be uncertain as to the amount to be 
paid nor the time when such payment will be made; nor be coupled 
with any agreement or matter that will render the obligation to pay 
at the time limited, contingent or uncertain. It should carry upon 
its face full information of all matters necessary to its successful 
negotiation, so that one to whom it may be delivered need only to 
read it to be able to determine its value at maturity and its nego- 
tiable properties. A person taking Such paper before maturity 


bona fide and for value has no concern with private history that may 


~ 
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belong it. This peculiar privilege, however, belongs to no other 
class of obligations, and if an instrument, though made in the form 
of a promissory note, lacks either of the essential elements requisite 
or contains other agreements or matters not merely directory or 
collateral to the absolute obligation to pay the definite sum stated 
at the certain and definite time limited, it cannot be said to belong 
to the privileged class, but sinks to the level of an ordinary agreee 
ment. | 

The instruments here in dispute lack the essential elements of 
negotiable paper, for the reasons: 

Ist. That the time of payment of any amount named therein is 
by the terms of the instrument uncertain and contingent; 

2d. The instruments each import, not an absolute obligation to 
pay a definite sum at a fixed time, but a mere conditional sale of 
personal property with mutual dependent conditions that make the 
obligation to pay any amount a contingent one; 

And while there may have been of late years a growing tendency 
to broaden the class of instruments that should be regarded as 
negotiable, we do not think there are any well considered authorities 
that sustain as negotiable, instruments of the class to which these 


undoubtedly belong. 


The time of payment of cach of the instruments ts by the terms 
thereof so indefinite, uncertain and contingent, as to destroy the 


negotiable character that might otherwise attach thereto. 


Each of the instruments in question is an entirety, and to ascer- 
tain its character and what is represented by it, resort must be had 
to all the terms and conditions therein contained,—the promise to 
pay a certain sum four months after date is in each instance to be 
taken in connection with and as meadified and changed by what fol- 
lows. The promise to pay, in four months from date, is subject at 


all times to the contingency that no default occurs as to either of 
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the other twenty-four notes of the series, the terms and conditions 
of which do not appear from the instrument in question. 

One of the principal reasons, if not the principal reason, suggested 
in the authorities why a certain and definite time of payment must 
be shown by the instrument itself and is necessary to its free nego- 
tiation is that its value must be readily and accurately ascertained 
from mere inspection of the instrument. Another however, and 
fully as cogent a reason for the necessity of such certainty grows 
out of the relation that may exist between indorser and indorsee of 
the paper. The necessity of the holder at maturity knowing the 
exact time when payment will be due, that he may duly present the 
paper for payment or acceptance, and in case of non-payment be 
able promptly to notify prior indorsers of the dishonor, and so pre- 
serve the benefits of the contract of suretyship incidental to the 
relation of indorser and indorsee—and which perhaps more than 
anything else adds to the currency of negotiable paper in the com- 
mercial world—makes it of vital importance that the time of pay- 
ment appear with certainty upon the face of the instrument itself, 
and that it be not left to be determined by the happening of uncer- 
tain and contingent events, which if they occur may be without his 
knowledge or means of knowledge until too late to be of any avail. 
It may be said that some authorities in considering the first reason 
suggested have overlooked or lost sight of the second, and held 
paper negotiable that did not furnish information that would enable 
the holder to ascertain when the due date should arrive and have 
been regarded as authcrizing a claim that if a note may be said to 
be payable at some time certain to arrive, its negotiable character 
will not be affecied by the fact that the event which is to determine 
the due date ts uncertain with reference to the time of its occur- 
rence; and that such cases tend to sustain, so far as this question is 
concerned, the negotiable character of the paper here in question 
upon the theory that it 1s to become payable at all events four 
months after date, and the due date may be simply hastened by the 
contingency of default as to the other notes before that time. The 


decisions however, such as they are, from which such a deduction 
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might be drawn, have usually been made in the consideration of 


paper of a very different character from that involved in the present 
case, and without an examination into all the matters proper to be 
considered in laying down a general rule for universal application; 
while the earlier decisions which in many instances were followed 
blindly, have been greatly weakened if not entirely overruled by 
cases of later consideration in the same jurisdiction, and their doc- 
trine so far as the same might be applicable here, repudiated by 
decisions of other courts supported by the better reasons. 

The first case in which the principle that the time of payment 
should be definite and ascertainable from the instrument itself 
seems to have been overlooked, was Andrews vs. Franklin, 1 Str. 
24 (1817), an action on a note payable two months after a certain 
government ship should be paid off. It was claimed that the ship 
might never be paid off, and for that reason the time of payment 
was contingent and might never arrive. Tle court held, however, 
that the paying off of the ship was a matter of public nature and 
sure to occur, and the note therefore negotiable. 

It does not appear from the report, however, whether the court 
considered the paying off as bound to happen on a certain specified 
day, so that except for the objection that the paying off might not, 
notwithstanding the confidence of the court, happen at all, the case 
does not appear to be against the principle here contended for. 
But in any event there is every reason to believe that this case and 
the case of Evans vs. Underwood, 1 Wils. 262, involving the same 
facts and which followed soon afterwards, would not now be con- 
sidered law. (Weidler vs. Kauffman, 14 Ohio, 455, at p. 460. 
Story on Bills, gth ed., p. 58.) 


Andrews vs. Franklin was followed in 1743 by Colehan vs. Cooke, 
Willes, 393, an action on a note conditioned for the payment of a 
certain sum ten days after the death of the maker’s father. The 
question of the ability to ascertain the value of the note seems 
to have been the only one considered, and it was urged that the due 


date being dependent upon such an uncertain event as a man's 


Ww 


death, the value during his lifetime was umascertainable. The 
court, however, upon the authority of Andrews vs. Franklin, 
held it negotiable, surmounting the objection made by the argu- 
ment that a person's age being known, the value of the life was 
easily ascertainable by recognized tables and calculations; an argu- 
ment that seems hardly sufficient to relieve the paper from the 


necessity of a somewhat speculative valuation. 


Colchan vs. Cooke. however, when undertaken to be applied to 
paper such as is in controversy in. the present case, may well be 
regarded as seriously impeached if not entirely overthrown in the 
jurisdiction in which it was rendered by the decision of Lord Camp- 
bell, C. J., in Alexander vs. Thomas, 16 QO B. 333 (1851.) That 
was an action upona bill of exchange drawn by defendant upon one 
Shadwell. payable ninety days after sight, “or when realised.” 
Shadwell’s refusal to accept Was averred, although more than ninetv 
days after sight had elapsed; and judgment having been entered upon 
a plea by defendant that he did not make his bill of exchange modo 
et forma, arule nisi to arrest the judgment was procured on the 
ground that the bill of exchange was payable upon a contingency, 
and the declaration therefore bad. Campbell, C. J., said: “I am of 
“opinion that judgment must be arrested unless this ts a good bill 
“of exchange according to the custom of merchants. If we could 
“reject the words ‘or when realized’ as insensible, the bill would 
“certainly be unexceptionable Kut a reasonable meaning has 
“already been ascribed to them, viz., ‘or when you are in funds for 
“the purpose.’ [I do not see why this alteration is to be taken as 
“limited to the term before the expiration of the ninety days rather 
“than after. IT should say that the meaning is that the bill is to be 
“paid at the end of ninety days if the drawer should be then in 
“funds, if not, it shall be afterwards. Even, however, if the other 
“is the right meaning, that the bill is payable sooner if the drawer 
“shall be sooner in funds, and if not, at the end of ninety days 
“at all events, I think this would not be a good bill, for the 


“holder would have to watch and ascertain the precise time when 


11 


“the bill should become payable, and if he failed in doing this and 
“in duly presenting it the drawer would be discharged. I am of 
“opinion that this is not a good bill of exchange, drawn according 
“to the custom of merchants, so as to relieve the plaintiff from the 
“necessity of stating a consideration for it.” 

See also MacArthur-Stewart vs. Fullerton, Morr. Dict. Dec. 


1go8 (1782). 


Colchan vs. Cooke seems first to have obtained a foothold in 
this country through Cota vs. Buck, 7 ATet. 588 (1844), the case of a 
note payable “in the course of the season now coming, or sooner if 
realized out of property I have bought this day of J. P.,” and in 
connection with that case, since overruled, furnishes the foundation 
for a number of decisions in this country that seem to have been 
made upon the theory of following precedent rather than principle. 

Of this class are a number of cases brought upon notes payable 
at a definite time stated or before if realized out of the sale of a 
particular implement. 

The leading case, and one which some subsequent ones have seen 
fit simply to follow without question or consideration, was Erast vs. 
Steckman, 74 Pa. St. 13 (1876), an action on a note payable twelve 
months after date, or before if made out of the sale of a certain 
seeding machine. 

The court attempts to distinguish A/exander vs. Thomas, and citing 
Fordan vs. Tate, 19 Ohio St., 586, the case of a note payable “on 
or before” a certain date, Cota vs. Huck, practically overruled in the 
state where rendered, and Car/on vs. Aenealey, the case of a note 
payable in installments with a provision that default in one install- 
ment should render the whole amount due, an authority that Pollock, 
C.B,in Miller vs. Biddle, 13 L. 7. Rept. N. S. 334, says is con- 
trary to principle, attempts to deduce the principle that though it is 
necessary in a negotiable instrument that the time of ultimate pay- 
ment be fixed and certain, yet that it may also be subject to con- 
tingencies upon the happening of which it may become absolutely 
due before that date if the contingency is one indicated by the 


note or is dependent upon some act done or to be done by the 
maker. 
The authorities cited, so far as of any value, do not, we think, 


warrant the deductions attempted to be drawn. 


The next case of this class was Walker vs. Woolen, 54 Ind. 164 
(1876), upon a note similar in all respects to that considered in 
kirnust vs. Steckhman The court however, instead of making deduc- 
tions held the paper to evidence an absolute promise to pay on the 
due date named, with an additional conditional promise to pay 
before, which, if not performed, in no way affected or interfered with 
the absolute promise, areason that would place this class of cases in 
entire harmony, with what ts claimed should be the rule in the present 
one. Here there is but one agreement, that is to pay in four 
months or sooner if the contingency that hastens the due date 
occurs There is to be but one due date, and that an absolute one: 
it may be at the end of the four months or it may be before; 
if before, the four months provision ts practic.lly eliminated, as it 
becomes immaterial | 

The subsequent cases arising on this class of notes, where a like 
result 1s reached, seem to rest content with blindly following with 
little or no comment in the footsteps of Zrust vs. Steckman and 
Walker vs. Woolen 

See Woolen vs Ulrich, 64 Ind. 120 (1878). 
Charlton vs. Reed, 61 lowa, 166 (1883). 
Cisne vs. Chidester, 85 Ill. 523, (1877). 

Another class of cases which will doubtless be urged as holding a 
doctrine adverse to that we here contend for, are those holding 
notes payable “on or before’ a day named to be negotiable. To 
this class belong 

Fordan vs. late, 19 Ohio St. 586 (1869). 
Mattison vs. Marks, 31 Mich. y2t (1875). 
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Although the negotiable character of this class of notes is now dis- 


tinctly denied in Massachusetts by the court that decided Cota vs. 
Buck, (see Way vs. Smith, 111 Mass. 523 (1873); Stults vs. Silva, 
119 Mass. 137 (1875); Alahoney vs. Fitspatrick,133 Mass.1s1 (1882); 
they may, without materially affecting the case at bar, be held nego- 
tiable upon the grounds stated in J/attison vs. Marks, that is, that 
the promise is to be regarded as an absolute one to pay at a day cer- 
tain with a mere right or option reserved to the maker to pay if he 
so desires prior to that time, a rule the application of which might 
render the exact value of the note to an extent uncertain, inasmuch 
as the amount of interest that would otherwise be paid might be 
lessened, but would in no way prejudice the rights of indorsees; for 
the option to pay before the due date being exercised, there is no 
necessity for demand or notice to prior indorsers. It is a mere 
payment ia advance of legal liability, and terminates all obligations 


by performance. 


Another class of decisions that will doubtless be urged as sus- 
taining the position that the notes here in question are negotiable 
so far as the question of the time of payment is concerned, are those 
made with reference to notes payable in installments, with a pro- 
vision that on defanlt of any installment the entire amount will be- 
come due. With the principle that the note to be negotiable should 
be such that its value mav at any time be determinable from its 
face the cases of this class are in conflict, but with the further 
requirement that its terms should be such that the holder should 
not have to watch continuously for ulterior events to ascertain 
when the due date will arrive, they are not. They rest, however, 
upon rather uncertain ground. 

The leading case of this class is Oridge vs. Sherborne, 11 M. 
& IW. 374 (1873), which, however, really had nothing to do with the 
question. That was an action by an indorsee against the maker for 
an installment of a note, simply pavable in installments, and the 
question presented was as to the right to days of grace for each 


installment. 
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The case of Carlon vs. Kenealy, 12 M. & W. 139, followed in 


the same year. This was an action by an indorsee against the 


maker upon a note payable in installments, with a provision that 
on default in anv installment the whole amount secured should 
become due. The court held itself bound by Oridge vs. Sher- 
borne, which it seems did not involve the point at all, and declared 
the note negotiable. 

If Carlon vs. Kenealy shall be considered to rest alone on the 
authority of Oridge vs. Sherborne, it can have but little weight; if 
it be considered as standing alone its weight as an authority of 
principle is materially lessened by Pollock, C. B.,in Ma/ler vs. Bid- 
dle, 13 L. T. Rept. N. S. 334 (1865), an action upon a note like the 
one in question in Car/on vs. Kenealy.” In his opinion he says: 

“The majority of the court are of the opinion that Car/on vs. 
“ Kenealy concludes this case, and therefore that the rule must be 
“discharged. * * * ® There is a great difference between 
“holding that a note is a negotiable instrument notwithstanding it 
“is payable in installments, and holding that it is a negotiable instru- 
“ment where it contains a stipulation by which the whole becomes 
“immediately due on default of payment of one installment. 

“In Carlon vs. Aenealy the court thought that Oridge vs. Sher- 
“borne concluded them. I think that this was not the case, though 
“their decision is none the less binding than if Ortdge vs. Sher- 
“borne had turned on the same point. If this were res integra I 
“should be of opinion that this instrument was not within the 
“statute. The custom of merchants has nothing to do with any but 
“negotiable instruments, and I feel confident that if the question 
“should come to be decided with respect to a bill of exchange there 
“would be found to be no custom of merchants in the case of a bill 
“of exchange with such a stipulation as that contained in this note, 
“for I think no such bill of exchange ever existed or was known 


‘among merchants as a negotiable instrument. ” 


Whatever weight, then, Car/on vs. Kenealy, with such an uncer- 


tain history and such uncertain support, may have in English courts, 
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it can scarcely be regarded as a valuable authority for the founda- 
tion or application of a principle in this. Other cases involving 
similar paper appear in the books presenting the question as to its 
assignability under a particular statute, the right of a transferee to 
maintain an action in his own name, the fact as to whether the 
instrument was due and other similar matters having nothing to do 
with the character of the instrument as negotiable paper in the 
commercial sense and not even suggesting the question. They are of 
no value as authorities here one way or the other. 

Opposed to the theory, however, that instruments promising to 
pay a definite sum of money at a specified time when coupled with 
an agreement that they may or shall become due upon the happen- 
ing of some uncertain event before the date mentioned are nego- 
tiable, are many well considered authorities, all of which enunciate 
the principle that such additional agreement operates to make the 
time when payment will become due so indefinite and uncertain 
as to nullify the otherwise negotiable character of the paper, 
reducing it to a mere chose in action assignable only subject to 


equities between the original parties. 


Thus in /Zubbard vs. Mosely, 11 Gray 170, it was held that a 
note payable ninety days after date, with a provision that as soon 
as the amount of $500 should be received by the payee the potes 


should be given up, was held not negotiable. 


In Way vs. Smith, 111 Mass. 523, a note payable four months 
after date, with a provision, “it is agreed that the note may be paid 
at any time before maturity, and that 18 per cent per annum shall 
be deducted till due,” was held non-negotiable, the amount to be 


paid and the time of payment being uncertain and contingent. 


In Stults vs. Silva, 119 Mass. 137, a note promising to pay a 
sum certain a year and a half after date, “or sooner at the option 


’ 


of the mortgagor, with interest during said term,” was held non- 


negotiable. The court says, page 139: “The principal sum is to be 


fw tas tals 
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“paid either at the time specified or at any earlier time that the 
“mortgagor may elect. The interest is to be computed only until 
“the note is paid. Both the time of the payment of the principal and 
“the amount of interest. are uncertain, and depend upon the 
“election of the mortgagor * * * Not being a promise to pay 
“a fixed sum at a definite time, it lacks the essential quality of a 


“promissory note. 


In Wahoney vs. Fitzpatrick, 133 Mass. 151, a note payable “on 


demand or in three years from this date,” was held not negotiable. 

Brooks vs. Hargreaves, 21 Mich. 254 (1870), was an action upon a 
note conditioned tor pay ment of a sum named one year after date, 
and also containing a_ provision, “this to be paid when any divi- 
dends shall be declared on certain stocks, etc. The court says that 
whether the meaning of the note be that it was intended to give 
credit for one year and require no payment at all until a dividend 


- 
it 


should be declared, or to be payable, at all events, in one year but in 
case cividends were declared sooner, then it was to be payable at Once 
upon such declaration, “either of these constructions renders the 
“time of payment uncertain. If in any contingency the note could 


“be demanded within a year it would be as objectionable as if not 


“demanded until beyond the year. The declaration of a dividend zz 
“vither care is the criterion. and that cannot be rendered certain 


“by any evidence in advance. It depends entirely on future action 


“by the company 


In a recent case in the same state, first: Nat Bank ws. Carson, 
60 Mich. 432 (1886), the court applied the same principle to a note 
which by its terms was payable May 20, 1884, but contained an 
agreement that in case the property in consideration of which the 
note was given should be sold or removed from Sanilac it should 
at once become due. The court say: “A promissory note must be 
“certain as to the sum to be paid and the time of payment. In this 


“case the sum ts sufficiently certain, but the time of payment is not. 
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“It is made dependent, until the contract matures, upon the fact of 
“whether the defendant shall sell or remove the property tor which 
“the contract was made. Such a degree of uncertainty is not 


“allowable in a promissory note.” 


In Bank vs. bynum, 8g N.C. 24, the note provided that the 
payee might declare the note due at anv time he considered himself 
insecure. The court says: “This divests it of the quality of cer- 
“tainty in the time of payment which, as has been shown, is one of 
“the essential elements of negotiability. The time of the payment 
“may be hastened at the option of the payee, and is, therefore, un- 


“certain. 


In Chonteau vs. Allen, 70 Ao. 339, bonds sued on contained a 
clause, “but the company reserve the right to pay the same at any 
“time to be named by them by adding to the principal sum an 
“amount equal to 20 per cent thereof, © 

The court, Sherwood, C. J., says: “Any contingency either as 
“to the amount to be paid or as to the time when payment is to 
“occur robs the paper of that certainty which is one of the chief 
“essentials of negotiability. * * * In the present instance it is 
“obvious that it depends upon the exercise of the reserved option 
‘of the maker, * * * . so that the time of payment depends not 


upon the face of the paper but upon the option of the maker.” 


So in the present case the time of payment depends upon the 
action of the maker; if he makes no default as to either of the other 
24 notes, it is four months from date; if within that time he makes 
default as to either, then immediately upon such default. 

See also, having bearing on the subject: 

Lamb vs. Story, 45 Mich. g8s. 

Smith vs. Van Blarcom, lbid, 371. 

Nunes vs. Dautel, 19 Wall. 561. 

Smith vs. Marland, 59 Lowa, 645. 
Cayuga Co. Bank vs. Purdy, 56 Mich. 6, 
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While it is apparent from examination of authorities that there 
has been a diversity of opinion in some cases as to just what con- 
tingency as to time of payment will affect the negotiable character 
of the instrument, we think those cases will be found supported by 
the better logic and sounder reason that exclude from classification 
as negotiable, in the technical sense, paper which though it may by 
its terms be ultimately payable at a definite and certain day, is still 
hampered and made uncertain as to the exact due date, by an 
additional provision that upon the happening of a particular event, 
it shall be payable before. The effect of such agreements in prac- 
tically destroying the value of some of the most essential attributes 
of negotiability are plainly apparent where as in the present case the 
agreement is such as to make the note become absolutely due at a 
time, and by reason of the happening of an event, of which the 
holder may have no possible knowledge or notice, or even means 
of knowledge, and being in ignorance of the due date may be unable 
to make due presentment or give proper notice to those who may be 
liable to him as indorsers and upon the faith of whose indorsement he 
may have principally relied in taking the paper. In the case of 
notes payable at sight, on demand, or acertain number of days after 
either event, or where the whole amount becomes due on default as 
to an installment, the holder is not placed in any such position, for 
he, in all such cases, presumptively has knowledge or means of 
knowledge otf the happening of the event that fixes the time of pay- 
nent. 

In the present case, however, the due date during the four months 
may become fixed by the contingency of default as to either one of 24 
other notes that have nothing in common with one of those sued upon 
except that they may bear the same date, are for the same amount, 
and are expressed to have been given for the same consideration. 
They may be payable on demand, at sight, or one or more days 
after date, payable at a time and place different from the ones here 
in dispute, or surrounded with other and more burdensome condi- 


tions of all of which the holders of these notes are ignorant. The 
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notes of the series may be held by 25 different persons each living 


in a different state, each ignorant of the location or ownership 
of any other of the series, and yet all liable to become due by default 
on any one of them. The holder of these notes has no possible 
means of determining by inspection of the instrument, or from any 
means that may be at its command, at what time during the period 
of four months the notes may become due. It may well be said 
that paper liable to become payable upon such contingencies is 
lacking in the essential elements of certainty as to time of payment 
requisite to make it negotiable. 

Can anyone point to an instance where by the custom of mer- 
chants a bill of exchange so hampered as to time of payment was 
held negotiable, or doubt that they would by such custom be re- 
garded as not negotiable? The statute of Anne, and other similar 
statutes in this country, including that of Illinois, have in these 
particulars not attempted to do more than extend to promissory notes 
the privileges belonging to bills of exchange by the custom of mer- 
chants. If the reason for a certain due date is that it is essential 
to ascertain the value of the paper from an inspection thereof, the 
provision in these notes makes the due date uncertain for this pur- 
pose; if it be for the benefit of the holder, that he may be able to 
make presentment and give notice of dishonor, the provisions frus- 
trate that purpose. 

The notes in question are not like those considered in Colehan 
vs. Cooke and cases upon which that case rests, which furnish 
the ordinary text-book definition of what is sufficient statement of 
certainty as to time of payment, due at a certain specified time, de- 
terminable upon a certain event, uncertain only as to the exact time 
of its occurrence, but are liable at any time during the four 
months to become due by the happening of a contingency as to 
either one of twenty-four other similar obligations, which contin- 
gency may or may not happen. Thére is no objection to parties 
making contracts of this character if they so desire, but well settled 
principles relating to negotiable instruments, and which form the 
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be thereby destroyed, and its character changed from that of a note 
to a mere agreement. 

Parson's Bills and Notes, p. 30 

Chitty On Bills. le os. Ba. i jf ef Séq. 


. , 7 " , 
Story on Bills, 4-47 


The statute of Illinois does not change the ordinary rules further 
than to allow a note to be payable in personal property as well as 


money 


- 
~ 


These cardinal principles are undisputed, and the only difficulty 
that has ever arisen has been in their application 

They have been held frequently not to extend to a mere recital of 
the consideration for a note or bill, nor to some merely collateral 
agreement that was independent of the obligation to pay or the 
consideration for which the promise to pay was given. Thus it has 
been held that a recital in a note that certain collaterals had been 
given as security for its payment, with provisions as to the manner 
of enforcing such security, were of the latter class, and didnot 
destroy the negotiable character of the instrument; but in such cases 
it will be found. upon examination that the security was independent 


of any obligation to pay created by the note, and did not control it 


in any wav whatever Further than this we do not think the 
authorities will go. 

The rule is well stated by Gibson |. in the leading case of Overe 
tonwvs. Tyler, 1 Am. Leading Cases, 365, where a power of attorney 


contained in a note authorizing a confession of judgment thereon 


was held to destroy its negotiable character lle says: 
“A negotiable bill or note is a courier without luggage It is 
“requisite that it be framed in the fewest possible words, and those 


“importing the most certain and precise contract, and though this 
“requisite be a minor one it ts entitled to weight in determining a 
“question of intention. To be within the statute it must be free 
“from contingencies or conditions that would embarass its course, 


“for a memorandum to control it though endorsed on it, would be 


“incorporated with it and destroy it. But a memorandum that ts 
“merely directory or collateral will not affect it 
In the present case each instrument contains in addition to the 


promise to pay and ine modifying provision as to time of payment, 


the statement that the note is one of a series of 25, all of which are 
to become due upon default as. to any one, the further statement 
that they are given for the purchase price of certain railway freight 
cars manufactured by the person named as payee, and by it sold to 
the maker, the title to which cars it is agreed shall remain in the 


. 
’ 


vendor until all the notes of the series, principal and interest, are 
paid in full Here is clearly luggage enough to destroy what might 
otherwise be the negotiable character of any instrument. The paper 
shows that the promise to pay the amount specified is coupled with 
a corresponding mutual dependent obligation on the. part of the 
payee upon such payment to deliver title to the property described, 
which, until such payment, is to remain in such payee subject to all 
contingencies as to its destruction in the meantime and the inability 
of such payee OF vendor, for any Cause, To deliver the title Or posses- 
sion of the property when payment ts by the terms of the tnstru- 
ment to be made. The transfer of the title is to be the consideration 
for the pay ment so promised to be made Lf payment is not made Aas 


agreed the vendor ts not obliged to transfer the title to the property, 


and on the other hand if for any reason when the time of payment 
comes the property tis not in existence or cannot be transferred, the 
oblige ution fo is a in ena Che promise to pay Is in no sense 
an absolute unqu ilified obligation, but subject always to the con- 


tingency that the property will be delivered when the payment is 


made, and the agreement, though unilateral in form, imports obliga- 
tions on the part of the vendor as well as the vendee—obligations that 


are mutual and dependent in their character, not absolute and 


el 


unconditional. The maker of the so-called note gets nothing until 
he pays for it, for it is the expressed intention that nothing shall 
pass to him until then, and any person taking such paper at any 


time does so with full notice of ail the terms and obligations ex- 
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pressed therein or to be implied therefrom, among which is the one 
that the so-called maker, the conditional vendee, is not obligated 
to pay unless he also receives the property for the purchase price of 
which the note is given; a condition that is incidental to all cases 
of conditional sales. That instruments of the character of those in 
question here evidence a conditional sale by which no title passes 
until conditions are performed rather than an absolute sale with 
mortgage back for the purchase price, was held by this court in the 
recent case of Harkness vs. Russell, 118 U. S. 663, where in an 
exhaustive decision considering an instrument very similar in its 
provisions to those in question in the present case, it reviews nearly 
all the authorities in this country on the subject. 

While in that case, as well as many others where this class of 
papers has come up, the question was as to the title to the property 
acquired by the maker of the instrument, and the holding that, prior 
to compliance with the conditions, he had none whatever, regardless 
of where the possession might be, it follows as a logical sequence 
that his final obligation to pay must be dependent upon his getting 
what torms the consideration for the promise, otherwise there ts an 
absolute want or failure of consideration. Until the executory 
agreement is performed, and the conditions fulfilled or waived, 
there is a contingency, it may be more or less remote, that the 
property may be destroyed or the vendor incapacitated from per- 
formance when the time for performance arrives. The obligation 
to pay is affected by this contingency from the time the agreement 
is made, and is not changed by its subsequent transfer. 

The first case with reference to paper containing stipulations 
such as are embodied in that here involved, and presenting the 
question as to the negotiable character of such paper, seems to have 
been that of 7hird Nat. Bank vs. Armstrong, 25 Minn. 530 (1879), 
where the court, unhampered by authority, was not slow to apply 
the rule which on principle would seem undisputable. They say: 

“The promise of payment and thé implied promise to transfer the 
“title were mutual, and as each was the sole consideration for the 


“other, and both were to be performed at the same time, they were 
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- same agreement in the nature of 
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» that inability or refusal to perform 
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yefore the Supreme Court of Mas- 


1] mr 134 Mass. 245, an action 
1 was in the following form, viz 
SUTLAND, April 5, 1874 
vy, roan horse known as A. M 
n to pav |. SS. Sloan or ordet 
from. dat it the Letcester—said 
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“ditional sale of a horse. If the money were not paid by the de- 


“fendant at the time specified the plaintiff could, if he chose, 
“rescind this conditional sale, and the defendant would then have 
“ho right to the horse and would. no longer be liable to pay the 
“note. Ifthe plaintiff should insist upon the performance of his 
“promise by the defendant, the obligation of the defendant is in legal 
“effect conditioned upon the title to the horse vesting in him when 
“the money ts paid in full, and this condition appears on the face 


“of the contract. 


“The contract contemplates that the payment of the money by 


“the defendant and the transfer of the title to the horse should be 
“simultaneous acts; and if the horse should die, for example, within 
“the month without fault on the part of the defendant, the plaintiff 
“would be disabled from transferring the title and could not 
“maintain an action. Swallow vs. Emery, 111 Mass. 355. The 
“contract is something more than a promise to pay money, is nota 
“promise to pay it absolutely and at all events, and therefore the 


“contract is not a promissory note 


To same eftect see also 
Killam vs. Schoeps, 26 Kans. 31: 
South Bend Tron Works vs. Paddock, 37 Kans. §to. 
Stevens vs. Fohnson, 28 Minn. 172 
Deering i's Jfom, 2Y VMinn. 120 
Fletcher vs. Thompson, 55 N. H. 308. 
Bannister vs. Rouse, gf Mich. 428 


Apparently opposed to this application of the rule is Mott ws. 
Havana Bank, 22 Hun. 355, a case that does not consider the ques- 
tion but is rested wholly upon some prior decisions in the same 
state that do not decide the question nor justify the deductions 
drawn— 

Heard vs. Dubuque. Co. Bank, 8 Neb. 10, where the court dis- 
tinctly recognizes the principle but takes the note then before it 
out of its application for the reas in that it did not appear therefrom 


that the property; the title to which was reserved to the payee, was 


26 


the consideration for the note; and Newton Wagon Co. vs. Diers, 


10 Neb. 284, where the matter is summarily disposed of without 
argument, and the note held negotiable upon the construction that 
the added stipulation was a mere statement of the consideration. 
Upon principle, however, there can be no question as to the cor- 
rect rule to be applied upon this point, and authorities where the 
question has been well or tairly considered are in entire harmony 
with our position here. The parties to these instruments in concise 
but unmistakable terms announce that the transaction with reference 
to the cars was intended as a concitional sale only, and the recip- 


rocal obligation implied from such relation follows as a natural 


sequence This was the character of the transaction at the time it 
was entered into and the paper signed. It was not changed by 


anything subsequent, and could not be changed by a mere transfer 
of the right to receive the payment promised, for the transferee 
could only take the beneficial interest in the promise to pay, incum- 
bered with and subject to the reciprocal obligation of the vendor to 
the vendee, of all which the paper gave full notice. 

Had the transaction been in the nature of sale absolute, with 
mortgage back to secure deferred payments, the instruments might 
be said to come within the authorities holding that the negetiable 
character of promissory notes is not to be affected by an agreemént 
that is merely collateral to the promise to pay. But here the par- 
ties have by the express terms of their agreement evidenced a 
positive intention that the title should not pass until all the condi- 
tions of payment were fully complied with, and there is nothing in 
the instruments that will operate to modify or change this positive 
intention so expressed. 

See Call vs. Seymour, 4o Ohio St. 670. 

Fosdick vs. Schall, 99 v. 235. 

Hlarkness ws. Russell, mrs sU*« >. 66 3, and cases cited. 
Dom. Sew. M. Co. vs. Arthurhultz, 63 Ind. 322. 
Cole vs. Mann, 62 N.Y.1, 


Oe anne 
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The expression that the notes are equally and ratably secured 


upon all the cars does not change the character of the trans- 
action from that of a conditional sale to an absolute sale and 
mortgage back any more than the words “to order” make an instru- 
ment a promissory note. They are in entire harmony with what 
precedes them, that is, that the title to all the property is to 
remain in the vendor until all the notes, principal and interest, are 
paid in full; and further evidence an intent that a payment of a part 
of the purchase price of the 250 cars should not in any event ope- 
rate to entitle the vendee to anv of them, but that for the purposes 
of the transaction the aggregated lot of cars shall be treated as an 
entirety, no: to be dividedin any way by reason of the payment of 
any proportion of the entire purchase price. 

The ultimate object on the part of the vendor in such cases is 
undoubtedly to secure to himself the payment of the agreed pur- 
chase price, and he may do this in any way that may be agreed 
upon; either by a conditional sale retaining the ownership withsor 
without the possession until all the conditions are complied with 
and full payment made, or by an absolute sale and transfer of the 
title with a mortgage back; and no matter ‘what the form of 
the instrument the question is one of intention, as evidenced by the 
instrument itself. 

Hervey vs. R. I. Locomotive Works, 93 U. S. 664. 
Murch vs. Wright, g6 Ill. 487. 

Fosdick vs. Schall, gg U. S. 235. 

Call vs. Seymour, 4o Ohio St. 670. 

Harkness vs. Russell, 118 U.S. 663. 


As this is not a question between claimants of the property sold, 
the chattel mortgage act of Illinois cannot affect the matter one 
way or the other. 

The Illinois statute on negotiablé instruments does not interfere 
with either of the positions taken herein. 

Section 3, Ch. 98, Illinois Statutes, provides: “That all prom- 
“issory notes, bonds, due bills or other instruments in writing, 
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“made or to be made by any person “ * _ whereby such 
“person agrees to pay any sum of money or article of personal 
“ property , shall by virtue thereof be taken to be due 
“and payable as therein expressed. © 

Section 4 provides: “Any such note, bond, bill, or other instru- 
“ment in writing, made payable to any person as payee therein, 
“shall be assignable by indorsement thereon, under the hand of 
“such persop and of his assignee, in the same manner as bills of 
“exchange, so as absolutely to transfer and vest the property there- 
“of in each and every assiguee successively. ” 

And in several cases determined by the supreme court of that 
State, it has been held that to come within the operation of the 
statute the promise must be an absolute and unconditional one. 

See Husband vs. kipling, 81 Hl. 172. 
fevner vs. FP. & 8. &. KR. Co. Ostet. tas. 


Canadian Bank vs. MeCrea, 106 Ml. 2817. 


The statute is very different from that under which //oward vs. 
Simpkins, 70 Geo. 322, was decided. 

Where an instrument is not negotiable at common law, a statute 
that it may be negotiated the same as a bill of exchange does not 
relate to anything but the manner of transfer, that ts, by indorse- 
ment. It does not by virtue of such statute become, in the hands 
of an endorsee, clothed with the peculiar privileges belonging to 
bills of exchange (Shaw ws. Ratlroad Co., ror U. S. 557), but 
such indorsee takes it in the same manner that he would a promis- 
sory note past cue; that is, subject to the same defences that 


might be interposed were the action between the original parties. 


The defendant in error in the present case rested its cause 
upon its right to have the benefit of a technical rule of commercial 
law that is applicable alone to negotiable instruments proper. It 
took this paper with fall knowledge of its character and liability to 
the contingencies herein suggested. It knew not only that the time of 


payment was uncertain, but'that the obligation to pay at all was sub- 
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ject to a contingency that might absolutely destroy it, and unless 
the paper in question can be said to come clearly within the class 
privileged, the plaintiff in error should not be deprived of the 
benefit of a meritorious defence. No wrong will be done the com- 
mercial world by confining the peculiar privileges of negotiable 
paper to obligations that clearly conform to all the essentials of that 
class as defined by the custom of merchants or the statute of Anne, 
nor special good conferred by so broadening the application of the 
rules as to include as negotiable paper instruments of the character 
of those bere involved. Such result cannot be obtained without 
a practical obliteration of the ancient landmarks of certainty as 


to time of payment and unconditional obligation to pay. 


Upon either of the grounds here suggested we insist that the 
rulings of the trial court were erroneous, and the judgment should 
be reversed. 

GREENLEAF CLARK, 


Counsel for Plaintiff in Error. 
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BRIEF OF DEFENDANT IN ERROR. 


This action was brought in the Circuit Court of the United 
States, for the Western District of Wisconsin, for the col- 
lection of two promissory notes, differing only in date, of 
one of which the following is a copy: 


* $5,000, CuicaGco, Iuu., January 20, A. D. 1884. 

‘For value received, four months after date, the Chicago 
‘Railway Equipment Company promise to pay to the order 
‘‘of the Northwestern Manufacturing & Car Company, of 
‘Stillwater, Minn... five thousand dollars, at First National 
‘* Bank of Chicago, Ill., with interest thereon at the rate of 
‘— per cent. per annum from date until paid. 

‘‘ This note is one of a series of twenty-five notes, of even 
‘date herewith, of the sum of five thousand dollars each, and 
‘*shall become due and payable to the holder. on failure of 


‘*the maker to pay the principal and interest of any one of 
‘the notes of said series, and all of said notes are given for 
‘the purchase price of two hundred and fifty railway freight 
‘ears manufactured by the payee hereof, and sold by said 
‘payee to the maker hereof, which cars are numbered from 
13,000 to 13,249, inclusive, and marked on the side thereof: 
‘with the words and letters, Blue Line, C. & E. LR. R. Co,, 
‘and it is agreed by the maker hereof, that the title to said 
‘cars shall remain in the said payee until all the notes of 
‘said series, both principal and interest, are fully paid, all 
‘of said notes being equally and ratably secured on said 
Cars. 

-_ we Geo. B. BURROWS, 

lice President, 
* Countersigned by 
KM. D. BUFFINGTON, 
Treas, 
Endorsed: Northwestern Mfg. Car Co., per J. C. O'Gor- 


man. Treas. 


The notes were purchased before due for full value by the 


defendant in error without any notice, extrinsic from the 


face of the instruments, of want of consideration or of any 
defeets or defenses. : 

The defense was: 

That the instruments in question were not negotiable, and 
that there was no consideration for them, and that they 
were signed in blank and never delivered by the defendant, 
and that they were not in form the obligation of the de- 
fendant corporation, 

The proof was that the signatures to the notes were those 
of the vice-president and counter signatures, those of the 
treasurer of the defendant corporation. 

That the notes were purchased by plaintiff at five and a halt 
per cent. discount, merely for the time that they had to run 
Without notice of any equities, and before due. 

That the notes were endorsed by the treasurer of the pavee, 


the N. W. Man. & Car Co. 
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That the treasurer of the defendant company counter- 
signed the notes was proved further by his direct testimony. 

The defendant sought to prove on cross examination of 
Bu fington, treasurer of defendant company, and of the officer 
who countersigned the notes, O'Gorman, treasurer of the 
Northwestern Manf. & Car Co., and as such endorser of the 
notes in question, that the notes were signed in blank, and 
that there was no consideration, and that the officers who 
signed the notes attached their signatures without authority, 
and did not sign as officers of the corporation defendant. 

The trial court sustained objections to these questions and 
offers of evidence. 

The articles of organization of the defendant company, 
were placed in evidence by plaintiff (See p. 19, record), 
showing that the business of the company was “buying, 
holding, selling, leasing, hiring and generally dealing in 
railway cars,” ete. 

It was set up in the amended answer of the defendant 
(Record, p. 9), that the defendant company had actually 
purchased and received 509 cars of the payee of these notes, 
the Northwestern Manufacturing & Car Company, and had 
actually executed instruments similar to those in suit for 
the price of such cars, and had paid them, before maturity. 

And the issuing of these instruments anterior in date but 
similar otherwise, is alleged as the act of the defendant 
company and they were paid by the company as appears by 
the allegations of such amended answer. 

Objection to much of the defendant’s evidence having 
been sustained, the defendant rested. 

The plaintiff then provel the amount due on the notes in 
suit. 

(>unse! for plaintiff then moved the court to direct a ver- 
dict for plaintiff which was, after extended argument, 
ordered. 

There were exceptions by defendant, and a motion fora 
niew trial which was denied, and a writ of error was there- 
upon sued out by said Chicago Railway Equipment Co. 
herein to review these proceedings, 


ARGUMENT. 


We confine our argument strictly to the question dis- 
cussed in the brief of counsel for plaintiff in error, namely, 
the negotiability of the instruments in suit. 

On page 6 of that brief, it is expressly stated that this is 
the only question at issue, the following language being 
used: 

* The correctness of the rulings of the court below in the 
matter of the several errors assigned, is dependent upon 
the character of the instruments sued upon, and upon 
whether they are to be regarded as negotiable paper in the 
technical commercial sense of that term.” And again, 
upon the same page: ** The issue is a simple one, the defen- 
dant in error claiming that they are negotiable promissory 
notes; the plaintiff in error that they are not.” 

The notes sued on are negotiable iustruments under the 


law merchant and ENTITLED TO THE PROTECTION ACCORDED 
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1. Daniels on New. Tost.. § 62 a (3d edit.). 
National Bank ie Cro, Is South Carolina, 282. which 
| quotes and approves Daniels as above. 
And see Daniels. § 1 to 63 fora full review of the decis- 


ions relative to the essentials of negotiable instruments. 


l. 


THE TAKING OF COLLATERAL SECURITY AND INCORPORATING 
IT IN A NOTE DOES NOT AFFECT ITS NEGOTIABILITY, EVEN WHEN 
POWER TO SELL THE SECURITY IS GIVEN. SUCH NOTES WERE 
HELD NEGOTIABLE AS OF COURSE. 

Wise v. Charlton, 4 Ad. and EL., 786. 

Fancourt v. Thorne, 9 Queens Bench, 312. 

Perry v. Bigelow, 128 Mass., 129. 

Towne v. Rice, 122 Mass., 67. 

Knipper v. Chase, 7 Clark (lowa), 145. 

Bank of Carroll v. Taylor, 67 Lowa, 572. Decided 
Dec. 12, 1885, 

Charleston Bank v. Gary, 18 S. C., 282. 

Arnold v. Rock River U. V. R. R. Co., 5 Duer, 207. 

| Story on Prom. Notes, § 17. see note 3, (7th ed.). 


In Wise v. Charlton, 4 Ad. & EL, 786. There was a 
note in usual form to which was added: **‘ And I have de- 
posited in his hands title deeds to lands purchased from 
the devisees of William Toplis as a collateral security for 
the same.” 

It was claimed that it was not a promissory note on this 
account, and that it was not stamped properly. 

Lord Denman, C. J., said: ** With respect to the admissi- 
bilitv of the note in evidence, if it be a promissory note, the 
stamp is right, and there is nothing to qualify its character. 
There is only a memorandum added of something else: but 
that is not imported into the main agreement. 

PATTERSON, J.:  ** This is not the less a promissory note, 
from its being also an agreement of another kind.” 

COLERIDGE, J.: “If this is a promissory note, no difficulty 
remains. It is not the less a promissory note from a mem- 
orandum of another kind being added, importing that a 


collateral security has also been given.” 
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And accordingly ihe court, after consideration, refused 
the rule to show cause why a nonsuit should not be granted. 
Fancourt v. Thorne, 9 Queen's Bench, 312, is to like 
effect. 
In Perry v. Bigelow, 123 Mass., 129 supra: 


Where an instrument in the usual form of a promissory 
note contained the following agreement in addition: ‘I 
having deposited with him as collateral security the follow- 
ing described certificates (describing them), and hereby 
authorize him to sell the same at public or private sale or 
otherwise at his option, on the non-performance of this 
promise without notice, and authorize him to use, transfer 
or hypothecate the same at his option, he being required, 
on payment of the amount loaned as specified herein, and 
at any time before said collateral security shall have been 
sold, to surrender the same,” the supreme court of Massa- 
chusetts held that, ** The defendant’s written contract was 
a negotiable promissory note,” without debate. 

In Towne v. Rice, 122. Mass., 67 supra, the same court 
held, we quote the syllabus: 

* An instrument which in its terms and form is a negotia- 
ble promissory note, does not lose that character because it 
also recites that an additional rate of interest will be paid 
‘after due, that the maker has deposited certain certifi- 
cates as collateral security for the payment of the note. 
and states the terms upon which they have been deposited 
and upon which they may be sold by the holder on the non- 
payment of the note.” 

In Anipper v. Chase, 7 Clarke (lowa), 145: An instru- 
ment in the following form was declared a promissory 
note: $5,000, On the first day of April, 1857. for value re- 
ceived, [ promise to pay Decker & Knipper, or order, five 
thousand dollars and ten per cent. interest, and for the se- 
curity of the payment of the same. I have left with them. 
the said Decker & Knipper. six Louisa county (of Lowa) 


bonds, Nos, 81, 82. 84.85. 86 and s?. for one thousand dol- 


ee 
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lars each, and do hereby authorize them to sell said bonds 
at their market value: said value, however, in no case to 
be less than eighty (80) per cent. on the principal and in- 
terest accrued previous to sale, and apply the proceeds 
thereof to the payment of the above amount; and it is 
agreed that in case the said Chase fails to pay the said five 
thousand dollars and interest at maturity, then the said col- 
lateral shall be forfeited therefor to said Decker & Knipper, 
or the said Decker & Knipper may at their option return 
said bonds to said Chase and commence suit against him.” 

There was a demurrer on the ground that the writing was 
not a promissory note but an agreement, and that there was 
no averment of compliance or of the return of the bonds. 

The court held it ‘‘ well declared upon as a promissory 
note,” that the annexed agreement no more altered it than 
if in a separate instrument, and the demurrer was therefore 
overruled, 

In Bank of Carroll rv. Taylor, 67 lowa, 572, it was held that 
a promissory note given for the purchase of a drill was not 
made non-negotiable by a condition incorporated in it that 
‘in case of failure to pay the ammount due thereon at ma- 
turity. or whenever the holder may deem himself insecure, 
then he may take said property by virtue of the mortgage 
and sell the same at public auction as by law provided, the 
proceeds of sale, after deducting all expenses, to be applied 
on the note and mortgage. and the residue, if any, to be re- 
turned to the maker.” 

National Bank v. Gary. is S. C., 282, holds that a note 
similar to that considered in 7th Clark, supra, containing 
even more ample and precise directions as tothe sale of 
the collateral security and which ‘hereby gives the said 
M. W. Gary authority to sell,” ete.. is. on the weight of au- 
thority, a negotiable instrument. The court particularly 
quote and rely On Story on Prom. Notes and Daniels on 
Neg. Inst., as supporting the views announced. 

In Arnold +. Rock River Valley Union R. R. Co... 5 Duer.. 


207. the svilabus ts as follows: 
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‘*An instrument which, in its terms and form, is a nego- 
tiable promissory note, does not lose that character because 
it also states that the maker has deposited bonds as collat- 
eral security for its payment, and that he agrees, on non- 
payment of the note at maturity, that they may be sold in 
a manner and upon a notice specified, and he will pay any 
deficiency necessary to satisfy the note and the expenses of 
such sale.” 

‘The whole sum named, being made pavable to order on 
a day certain, in money, and absolutely, and the collateral 
contract, relating solely to the money promised to be paid, 
and being in addition to the principal contract, and not in 
terms or legal effect a modification of it, the note, as to the 
sum promised to be paid absolutely, is negotiable, and the 
endorser of it may be charged and prosecuted as endorsers 
of negotiable paper.” 

And the court lays stress (this decision was in 1856) on 
the fact that ‘‘instruments like the present are of common 
use,” and that indorsers of them intended to incur the lia- 
bilities of endorsers of commercial paper. All this is vastly 
more true in the present day, when the decisions of numer- 
ous courts have given credit tothe use of notes in form sim- 
ilar to those in suit, and when they are of almost universal 
acceptance at banks and commercial centers as commercial 
paper. 

In Collins «. Bradbury, 64 Maine, 37. the following was 


held a negotiable note: 


* ForT FAIRFIELD, June 24, 1869, 

* For value received, | promise to pay Joseph Chandler 
‘or order, ninety dollars, one-half of which to be paid in 
* March next, the remainder in September next after, with 
“interest. Said promise made for a colt this day taken. 
‘said colt holden for payment of said amount.” 


Anda note given for an agricultural machine with asimi- 
lar condition was held negotiable. 
Heard v. Dubuque Bank. &§ Nebraska. 10, 
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We are not aware that this court has passed directly upon 
the question of whether or not, including an agreement for 
security in an instrument otherwise negotiable would de- 
stroy its negotiability, but in Marine & River, Phosphate 
Mining & Manufacturing Co. v. Bradley, 105 U. 8., 175, 
an instrument for the payment of money which was made 
alien by its terms on all the property of the corporation 
was in suit and its negotiability was much discussed and 
it was held originally. non-negotiable merely for want of 
words of negotiability, but on an extension, the endorse- 
ment added by the maker, having contained words of ne- 
votiability, it was held that the endorsed bond became 
negotiable. 


A STATEMENT OF THE CONSIDERATION IN THE NOTE DOES 
NOT AFFECT THE NEGOTIABILITY OF THE N JTE, NOR PUT A 
PURCHASER UPON INQUIRY. 

Doherty v. Perry, 38 Ind., 15, 

pank of Sherman v. Apperson, 4 Fed. Rep.., 2). 

Pendleton v. Knickerbocker Life Ins. Co... 7 Fed. R.. 
16d, 


kurst Natl Bank ??. Michael. {hy North Car.. D3. 


oS 
od. 


A STATEMENT OF A PROPERTY CONSIDERATION IN A NOTE, 
ND THAT SUCH PROPERTY SHOULD REMAIN THE PROPERTY OF 
THE ORIGINAL OWNER UNTIL THE NOTE IS: PAID, DOES NOT 
AFFECT ITS NEGOTIABILITY. 

See Mott vr. Havana Nat. Bank, 22> Hunn. (N. Y.). 354. 


In that case a-note in the following form was held nego- 
tiable: 


“S450, New York, October 15, 1875. 
‘Mourteen and one-half months after date l promise to 
pay to the order of the American Engine Company 8450, at 
seven per centum, at the Havana National Bank at Havana, 
N. Y., value received, being in part payment for a portable 
engine, Which engine shall be and remain the property of 
the owner of this note, until the amount hereby secured is 
fully paid. Freep. L. NIGHTHART.” 


The court (page 356), says of this instrument: 

* The note in this case was an agreement to pay the money 
specified in it to a certain payee, on a day certain, and con- 
tained all the requisites of a negotiable promissory note: 
and the addition of the statement of the consideration to- 
wit: the engine, with the statement that it was to remain 
the property of the owner until the note was paid, did not 
render it non-newotiable.” 

Soa note payable to order at a day and in a sum certain, 
stating that it was given fora buggy and harness, ** upon 
the distinct understanding that the title was not to pass un- 
til paid for in full.” was held negotiable, and that the pur- 
chaser was not put on inquiry as to anv defense between 
the original parties. 

Howard wv. Stmbhins, 70 Georgia, 322. 


¥” ’ - ‘ me. a a4) 
Howard wv. Simeins, 69 Georgia, i735. 
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This case is peculiarly in point and proceeds in reference 
to a statute as to negotiable instruments in substance like 
that of Illinois, where the notes in suit bear date and were 
negotiated and are payable. 

The defense was that the instruments were not negotia- 
ble: that both notes were given for the same consideration, 
the last in place of the first, on the representation of the 
pavee that he had lost the first, and that the consideration 
had failed in that the pavee had taken back the buggy, 
under the terms of the contract on the face of the notes.” 

The court holds them negotiable and (suit being by an in- 
nocent purchaser) proceeds: (70Ga., p 524.) ** Is there notice 
here to affect this holder? None is pretended, except what 
appears on the face of the instruments. That only affectsa 
reservation of title to the buggy until the note is paid. It 
reserves aright to the pavee, none tothe maker. They bind 
themselves to pay the money at maturity, inanyevent. He 
reserves the title to the buggy as a security until all that be- 
comes due is paid. Sucha reservation puts no purchaser 
of the negotiable instrument on notice of any sort of de- 
fense to it. for none is hinted at in the paper.” 

And a note containing this clause was held negotiable by 
the supreme court of Nebraska: ** The express condition 
of the sale and purchase of the -vagon for which this note 
is given, is such that the title, ownership or possession does 
not pass from, but shall remain in said Newton Wagon Co. 
until this note and interest is paid in full.” 

Newton Wagqou Co. v. Driers, 10 Nebraska, 284, 


, 


NOR WILL THE FACT THAT THE MAIN CONSIDERATION OF 
THE NOTE IS FUTURE, AFFECT ITS NEGOTIABILITY SO LONG 
1s THE PROMISE TO PAY IS CERTAIN AND NOT CONTINGENT. 


Thus. in the case of Stat. Nat. Bank v. Cason (La.) 2 
Southern, S81. Jt was held that the circumstance that the 
consideration of a note was to be thereafter realized. or 
that from some contingency it might never be enjoved, did 
not affect its negotiabilitv,. and that even though a pur- 
chaser before due knew that the consideration was future 
and contingent, and that there might be offsets against it, 
this would not make him liable to the equities between the 
original parties. That action was upon a note for $2,800 
viven as collateral security to Gridiere, Dav & Co.. who were 
to furnish plantation supplies to one of the parties thereto. 
(didiere, Day & Co. failed in business when they had but 
partially performed their contract. The note had been sold 
before this and before maturity to the plaintiff bank, but 
the bank was, at the time of the transfer. informed of the 
consideration of the note. 

The court in giving its opinion relies on the earlier decis- 
ion of Sadler v. White, 14 La. Ann.. 177, quoting from it 
this passage: ** Plaintiff received the note before maturity 
and before a failure of the consideration, even if it was 
known to him taking it. that the consideration was future 
and contingent and that there might be offsets against it. 

his would not make him hable to the equities between de- 
fendant and pavee.” 

This case of Sadler +. White so quoted and relied on was 
ro action on a note for 8359, given bv White for future rent 
of a hotel leased to him, The lessor’s title was sold out by 
the sheriff and White was compelled to pay rent for the 
term covered 1y\ the note tothe purchaser at the fore ‘losure 
ale. The note, however, before fatlure of title. had been 
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negotiated for value to the plaintiff who took with full no- 
tice of the consideration. The court held as above and 
continued thus as to the failure of consideration which was 
set up in defense: ‘‘ If such were a sufficient defense it 
‘would destrov materially the negotiability of notes, for in 
‘‘almost every case of the purchase of a note, the buyer 
‘‘knows there might be equities between the original par- 
‘* ties to the same. 

‘It can not affect the negotiability of a note that its con- 
sideration is to be hereafter realized, or that from some con- 
tingency, it may never be enjoyed. Anyone having suffi- 
cient confidence in another to give his written obligation 
for something to be given or enjoyed hereafter, is at liberty 
to do so and the maker cannot censure any future holder 
of the note for having purchased it and for seeking to hold 
him liable, for it was the faith of the maker in the payee 
that he would execute his promise and allow no obstacles 
to defeat it. that created the note and gave currency to it,” 
and accordingly the defense was excluded. 

And in the same way an instrument whereby A promised 
to pay to B's order 87.00 five days after date, and 87.00 on 
the first dav of each succeeding month for twelve months 
from date ‘ forthe privilege of advertising purposes for the 
term of one year from date” was held might properly be 
declared on as a promissory note. 

Chase v. Behrman, 10 Daly (N. Y.), 344. 


Hawley vo. Bingham, 6 Oregon, 76, is a ease closely in 
point. We quote the svilabus: **B executed his promissory 
note to Hand D, payable January 15, 1876, in the usual 
form, with the addition of the following words: ‘‘The above 
note is given upon and for the sole consideration that the 
said Hawley & Dodd have agreed and promised that upon 
the payment of the said note, at maturity (time being of the 
essense of the contract), they will sell and transfer to the 
undersigned, Bingham, the planing machine which they 
have this day entrusted to him. Held. that the promise of 
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Bb. was not dependent on the promise of H and D, to sell 
and transfer the machine as acondition precedent: but that 
it was an independent promise to pay,” and accordingly the 
court gave judgment on the note without requiring the 
plaintiffs to allege or prove the sale and transfer of the 
machine, 

In line with these last cases Is the well considered case of 
Mabie v. Johnson, 8 Huan. (N. Y.), 309, where a note in the 


following form was sued on. 


‘GUILFORD, Nov. 2%, 1870. 
‘For one Hinckley knitting machine marranted, | prom- 
ise to pay J. H. Wells or bearer, thirty dollars, one vear 
from date with use. 
* DANIEL JOHNSON,” 


The action was by purchaser for value before due, and 
there was proof permitted on the trial of a warranty and 
breach as a defense, The county court was reversed for 
this and the plaintiff was held a bona fide holder so as to 
deprive the defendant of this defense, and the fact that the 
consideration of the note on its face appeared to be the ma- 
chine, and the warranty was held not to put the purchaser 
on inquiry as to any breach of the warranty. The court 

vs (p. 510): “Giving to the words the broadest meaning 

possible they do not imply that there has been a breach 
of the warranty, by which the defendant has sustained 
‘damages. They cannot be construed as notice to the pur- 
‘chaser, of a defense to the note in the hands of the pavee. 
‘If they do it must be because the law will presume a 
“breach wherever there is a warranty. That would be 
“preposterous, There was nothing, therefore. which 
‘showed or tended to show, to the purchaser, or even to ex- 
‘cite his suspicions, that any defense to the note mn suit ex- 
isted when he purchased it. He is therefore entitled to 
‘protection against defendant's counter claim.” 

Rooker vr. Rooker, 20 Ohie St... 1. is a ease which, when 


i : 
examined well, maintamms a lke doctrine. 


In that case, Rooker had delivered to Carpenter certain 
notes in part payment for a house and lot. Carpenter re- 
served the title and possession, and merely contracted to 
deed on further payments being made. The question was, 
whether Carpenter was an innocent purchaser for value, he 
having given nothing except a contract to convey title to 
the property purchased on further payments being made, 
and having reserved both title and possession (like the notes 
in the present suit, except that they do not reserve posses- 
sion). The court, p. 5, says: ** The fact, as found by the dis- 
trict court, that under the agreement, Carpenter was to re- 
tain the possession of the property sold until the conditions 
precedent to the execution and delivery of the deed by Car- 
penterand wife were performed by Hickox does not affect 
Carpenter's title to the notes inquestion. He had paid value 
for the notes by relinquishing a valuable right in the prop- 
erty sold, on the credit thereof,” and Carpenter was held 
entitled to the protection given an innocent purchaser of 
commercial paper. 

It must be remembered that a portion of the contract in 
everv sale of personalty and most sales of realty is execu- 
torv and must remain so, namely the warranty of title im- 
plied in sales of personal property and commonly expressed 
in conveyances of realty. So that if the theory is to pre- 
vail that a note given for a consideration, wholly or partly 
future, loses its character as commercial paper whenever 
this fact appears on its face or is known to the purchaser, 
in so far that equities arising from a failure of the payee to 
make good his agreement may be set up against the pur- 
chaser, and that full performance must be alleged and 
proved by the plaintiff, then this is true of every note given 
for personal property or warranted realty, and every holder 
of the note with notice of its origin, must see te it that the 
warranty is made good and must allege and prove perform- 
ance ere he can recover. 


. 


The instruments in suit even hy their own terms reserve 
alien for security rather. than absolute title. That is , 
plainly their purpose and the reservation of title is refuted } 
and qualified by the recital that the notes are ** given for 
the purchase price of 250 railway freight cars manufactured 
by the payee thereof and sold by said payee to the maker 
hereof,” and the further provision * said notes being equally 
and rateably secured on said cars.” (Case, fol. 7.) 
lt isa reservation or transfer of title by way of security 
and a mortgage lien only is created. 
This court has held an absolute sale and deed of land 
made as security for money to be merely a mortgage. 


Jackson ?. Lawrence. L1% J. i. Tye 


And the rule is the same in this case of a sale of personal 
property with title withheld until the notes given for the ° 
purchase money “ rateably secured on said cars” are paid. 
A negotiable note secured by mortgage is still negotiable 
(although the two are to be construed as one instrument), 
even when a memorandum of the mortgage appears on the 
face of the note. 
Carpenter vr. Lanyan, 1 Wall. 271. 
Kennicott +. The Supervisors, 16 Wall... 452. 
Seift v. Smith, 102, U. S., 442. 
Kisher v. Chandler, 3 Pinney, 7s. 
Croft wv. Brewster, 9 Wis... 503. 
Cornell v. Hichens, 11 Wis... 355. 
Stillwell vv. Kellogg, 14 Wis... 461. 
Crosby vr Ronb. 16 Wis... 616. - 


The case of Carpenter vo Lanyan, 16 Wall... 271. holds 
that the note imparts its negotiable character to the mort- 
gave, so that an innocent purchaser of the note takes the 


hortevare hen dis tharged from all equities between the orig: 
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inal parties. The note is the principal contract and the 
mortgage is merely collateral to it. 

If the negotiable character of a note can so powerfully 
affect the lien of a mortgage of realty not attached to but 
contemporaneous with it. it is difficult to see why it should 
not equally affect the far briefer and simpler contract for a 
lien on personalty, attached to it, which is considered in 
this case, 

We are well aware that the Supreme court of Minnesota, 
in accordance with the policy of that state which seems to 
have been always hostile to commercial paper, has held 
otherwise, 

Oster vo Mickley, 35 Minn., 245. 


But the decisions of this court must of course prevail. 


6, 


* A note by which a maker promises absolutely to pay to 
the order of the payee, a sum certain at a fixed time, such 
pavment not being dependent upon a contingent event nor 
out of a particular fund, is negotiable.” and this character 
is not destroved by additional memoranda that the policy 
for which it is given shall be void in case of default on the 
note. 

Kirk v. Dodge Co. M. Tus, Co., 30 Wis. 138, 
Pendleton ,. Ay itherbocker Life Ins. Co. 4 Fed. 


Rep., 16%. 


Soa premium note for insurance marked * on policy No. 
33° is negotiable, notwithstanding the policy provides for 
a set-off of the note against loss under the policy. 


Taylor vv. Curry, 100 Mass... 56, 


1s 


It will be observed that these cases of notes given for in- 
surance and which refer to the policies on their face, are 
cases of notes given for executory contracts, for considera- 
tions wholly future, and this appearing on their faces, any 
purchaser took with knowledge, yet their negotiability 
was held not impaired and the holders were not required to 
allege and prove performance or solvency and ability to 
perform on the part of the insurance companies. 


i. 


If there is doubt as to the negotiability of an instrument. 
the circumstance that it is made pavable to *‘ order” Is sig- 
nificant of the intention of the parties to it, and the court 
will follow that intention and hold it negotiable if possible. 

Furst Natl Bank rv. Michael. 06 N. C.. S53. 


s 


* 
\sS TO THE TIME OF PAYMENT. 


The notes in suit herein are pavable at a time certain, 
namely, each by its terms, ‘four months after date.” but 
may become due and payable earlier in case of default by 
the maker on any of the series of notes. They are then cer- 
tainly due at the expiration of four months. Thev may ke 
made due atan earlier date Iyy the act (or what is the same 
thine. default) of the maker 


b | 
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In this respect they resemble notes payable **on or be- 
fore” a fixed date. Such notes are due certainly at the date 
designated, but by the act and by the election of the maker 
may be treated as due and paid at any earlier date. Yet 
such notes, namely, those payable on or before a given date, 
are negotiable. 

Ackley School Dist. v. Hall, 113 U.S... p. 135. 
Morgan v. UL S., 118 UL S., 476. 

Matson vo Marks, 31 Mich., 421. 

Jordan 2. Tate. 19 Ohio St.. 586. 

Smith v. Ellis, 20 Me., 422. 
| Daniels on Neg. Inst., § 43. 

A note may be negotiable if payable certainly ata fixed 
time although subject to a contingency under which it may 
become due earlier.” 

Erust v. Steckman, 74 Pa. St.. 13. 

Cota v. Buck, 7 Mete.. dss. 

Dobbins v. Oberman, 17 Na., 163. 
Newton Wagon Col¥, Diers, 10 Na., 284. 
Walker v Woolen, 54 Indiana, 164. 
Woolen vw. Ulrich, 64 Indiana, 120. 
Cusne v. Chidester, 85 ls.. 525. 
(Charlton v. Reed. 61 lowa,. 166. 

Smith v. Ellis, 20 Me... 42°. 


In Krust v. Stechkman, 74 Pa. St., 13, the court passed upon 
anote which promised to pay 8375 ‘twelve months after 
date (or before if made out of the sale of W. S. Coffman's 
improved broadcast seeding machine)”, and it was held 
negotiable, the opinion of the court coneluding, after re- 
viewing the English and American decisions, as follows: 

‘The principle to be deduced from the authorities is this: 
To constitute a negotiable promissory note, the time or the 
event for its ultimate pavinent must be fixed and certain: 
vet it may be made subject to contingencies, upon the hap- 
pening of which, prior to the time of its absolute payment, 


it shall become due. The contingency depends upon some 


ae 
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act done or omitted to be done by the maker, or upon the 
occurrence of some event indicated in the note; and not up- 
on any act of the payee or holder, whereby the note may 
become due at an earlier day. Hence it is not in conflict 
with the decision of this court, which declared that if the 
instrument contained a power under which the payee might 
enter judgment upon it, its negotiable character was there- 
hy destroyed. We think the learned judge was correct in 
holding this note to be negotiable.” 

Decided, 1875. 

This case cites at length and relies on 19 Ohio St., 586: 
; Mete., 588, and 12 M. and W., 139, 

In Cisne v. Chidester, 85 Ills., 523, the supreme court 
of Illinois considered a note of $120, payable on the first day 
of September, 1871 (or before, if made out of the sale of 
J. B. Drake’s horse hay fork and hay carrier.) and the court 
ina brief opinion held the note negotiable and that the con- 
sideration could not be inquired into on suit by an innocent 
purchaser, citing and following the above case in the 74 
Pa. St. 

In Cola vr. Buch. >? Mete., 588. A note as follows was held 
negotiable: * New Ashford, March 13,1840. For value re- 
ceived, | promise to pay John Pero or bearer S575. 50), it 
being for property L purchased of him in values at this date. 
as being payable as soon as can be realized of the above 
amount for the said property | have this day purchased of 
said Pero, which is to be paid in the course of the season 
now coming. — 

The opinion of the court per SHaw, C. J., is short and as 
follows: 

~The true test of the negotiability of a note seems to be, 
whether the undertaking of the promisor is to pav the 
smmMount at all events, at sone fime which must certainly 
come, and not out of a particular fund or upon a contingent 
event. If it were pavable on a contingency or out of a par- 
ticular fund. it would not be negotiable. This note, we 


think, was pavable by the promisor at allevents, and within 
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a certain limited time. The note is obscurely written and 
ungrammatical. But we think the meaning was this: that 
the signer, for value received in the purchase of property, 
promised to pay Pero or bearer, the sum named, as soon as 
the termination of the coming season, and sooner, if the 
amount could be realized out of the fund. Such reference 
to the sale of the property was not to fix the fund from 
which it was to be paid, but the time of payment. The un- 
dertaking to pay was absolute and did not depend on the 
fund. So as to the time, whatever time may be understood 
as the ** coming season,” whether harvest time or the end of 
the vear, it must come by mere lapse of time, and that must 
be the ultimate limit of the time of payment, exceptions 
overruled,” 

In Dobbins v. Oberman, 17 Neb., 163; decided 1885, 

A note in ordinary form made payable to Anna M. Wil- 
son. ‘“‘on March 1, 1883, to which was added *‘ This note 
shall become due immediately upon Anna M. Wilson de- 
livering possession to me of certain described lands was 
held negotiable, the court page 165 observing ‘It is not 
urged by appellee in this court that the note is not negotia- 
ble in form. But it having been urged in the court below, 
and a considerable part of the appellant’s brief being de- 
voted to that point, it is but fair to say that the note as to 
form, no doubt complies with all the essential requisites 
of a negotiable promissory note, ** An open promise in 
writing by one person to pay another person therein named 
or to his order or to bearer, a specified sum of money abso- 
lutelv and at allevents. ‘*1 Dan. Neg. Inst..$§ 28. J? mat- 
fers not. then, that it also contains a promise to pay 
sooner lhan the qeneral date of payment, upon the hap- 
pening of an uncertain event.” 

In Newton Wagon Co. rv. Driers, 10 Nebraska, 284. the 
same court held a note payable *‘on or before the first day 
of April, 1874." but which contained a condition ** that a re- 
movalonthe part of the undersigned from the county afore- 
said. will render this note duetand collectible by suit ” to be 


negotiable. 
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In Walker v. Woolen, 54 Indiana, 164: A note payable 
‘six months after date, or sooner if made out of the sale 
of Drake’s Horse Hav Fork and Hay Carrier,” was held 
negotiable, the court following and citing 74 Pa. St.. 13, and 
Cola v. Buck, supra, 

And in Woolen v. Ulrich, 64 Ind., 120, the same court held 
to this ruling on a similar note, saving, p. 125: *‘* A note 
similar to the one in suit was held by this court in the case 
of Cornell v. Nebechker, 58 Ind... 425, to be a negotiable note, 
and we think the decision in that case is well sustained by 
the authorities Upon which it is based.” 

A similar note given with the same identical condition 
was hela negotiable In Charlton ve Reed, Gl lowa, 166, the 
court citing and following the earher Pennsylvania, Indi- 
ana and Massachusetts cases cited supra. 

A note to be paid as soon and as fast as it may or can be 
collected on a certain contract. and if not so collected to be 
paid in four vears, was held negotiable in Smith v. Ellis, 20 
Me., 422. 


‘y 


\ stipulation in the notes in suit that default in the pa: 
ment of anv one of the series shall render all due is very 
like the usual stipulation im notes pavable in installments 
that a failure to pay an installment when due shall render 
the whole amount due and pavable, but this does not destroy 
the negotiabilitv. of a note. 


isi Raado'ph on Commercial Paper, See. 114. 


Ciarlon v. Keneally, 1° M. & W.. 139. 
{(‘ooke . Horn, 22 i, tT. (XN. 8.}. 268 
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In Oridge v. Sherborne, 11 M. & W., 374, in default on a 
note payable in installments the endorser was sued and it 
was objected that the instrument was not negotiable. 

Park, B., said that no case had been cited against holding 
it a negotiable instrument and that speaking from modern 
experience *‘(and mine in this respect has been of some 
standing) that he had no doubt numerous actions had been 
brought on such notes and it was now too late to claim that 
they were not maintainable.” 

Alderson and Rolfe agreed with him, and, speaking of 
their own full knowledge, declared that such instruments 
had always been and should be within the protection of the 
rules applicable to commercial paper. 

In Carlon v. Kenealy, 12 M. & W., 139, ina suit ona 
promissory note, payable in installments, the whole to be- 
come due on default in any such payment, it was objected 
that the instrument was not negotiable. It was argued 
that it rendered the contract uncertain, at least as to the 
endorser, but Lord Abinger and Barons Park, Gurnee and 
Rolfe (the whole court) were plainly of the other opinion, 
the first two denying the propositions of counsel in an an- 
imated dialogue, and Park, B., declaring at the close: 

‘Now to hold that actions could not be maintained upon 
such notes as this would be to impugn all the established 
practice. Almost every note payable by installments has 
such a condition. Itis not a contingency. It depends on 
the act of the maker himself, and on his default it becomes 
a promissory note for the whole amount. The point was in 
effect. determined in Oridge v. Sherborne.” 

In Cooke vr. Horn, 29 Law Times Reports, B60, decided by 
the court of Queen’s Bench, 1873, the note sued on was as 


follows: 


e170, 25 April, 1872. 

‘We promise to pay Messrs. M. H. Cooke & Company 
e170 with interest thereon at the rate of five pounds per 
cent. per annumas follows: The first payment, to wit: 
forty pounds or more to be made of the Ist of February, 
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(875, and five pounds on the first day of each month follow- 
ing until thisnote and interest shall be fully satisfied. And 
in case default shall be made in payment of any of the 
said installments, the full amount then remaining due in 
respect of the said note and interestshall be forthwith pay- 
able.” 

It was argued among other things that the period of pay- 
ment was indefinite, and a case was cited that a note paya- 
ble so many davsafter marriage was too indefinite for com- 
mercial paper. 

BLACKBOURN, J., replied: 

* This is only when the event may never happen. If the 
period of payment bc inevitable, as upon death, it need not 
be definite.” 

And the same eminent judge delivered the opinion of the 
court as follows: 

* The objection to the note is that if the first payment were 
more than forty pounds. which the note provides it might 
be. the subsequent installments and the final time of pay- 
ment would be indefinite. The amount of the note however, 
Is certain, and anv variation in the time will depend only 
upon the defendant. No case has been cited which is an 
authority against this note: and by analogy with other ob- 
jections this one. as it seems to me. ought not to prevail. 
ldo not see why a stipubacion which enables the maker of 
a note to reduce his Hability for interest should prevent 


the instrument containing it from being a Promissory: 


hote,— 
| {| : 2 ok tiv. | »2e% rs — ‘red 
tL WH '? Gioscryve bik This decision Was renderes 
twenty-two vears after the. perhaps, ofsfer remarks of 
. ‘ ] ’ . cer . 
Lord Campdell in cMerqduder tr Thomas, so much relied on 
" } : " : . > : ? . . ~ 
by counsel for plaintiff in error and that this later case fully 


‘ 


sustamns the doetrine of 


Jord ( ‘anayp 
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In Sea v. Glover, 1 Bradwell (Ills.), 335, it was held that 
a note with COUPONS FOR INTEREST attached containing a 
clause that on default in payment of interest the whole 
amount should become due, at the option of the holder 
thereof, was still a promissory note and governed by the 
rules of law applicable to such obligations. 

Yet it must be remembered that these coupons were as 
much separate and distinct instruments as the separate 
notes making up the series referred to in the obligations 
sued on herein. 

If the provision that default on any of the series of notes 
makes the rest due, destroys the negotiability of the notes, 
then since such a condition is almost universally in- 
serted in mortgages or trust deeds given to secure a 
series of notes or negotiable bonds, and since a_ note 
or bond and the contemporaneous mortgage or deed se- 
curing it are to be construed together as one instrument, 
all this great line of securities, than which none is in prac- 
tice more extensively negotiated, is without the law mer- 
chant and non-negotiable. 

In Noell «. Gaines, 68 Mo... 649. where two notes were se- 
cured by trust deed with such a provision in the deed, the 
plaintiff owning both notes, in default on the first. causec 
a sale to be made of the security. The proceeds not being 
enough to pay both notes. when the day fixed on its face 
for the payment of the second note arrived. plaintiff de- 
manded payment, and on refusal gave notice of dishonor 
to the endorser. In an action on the note held as the sec- 
ond note became due and pavable on the first default and 
the election of plaintiff to act thereon, that the notice was 
too late: }). tied, the court SaVS: C‘ounse] for plaintiff, how- 
ever, attempt to draw a distinction as to that case (Wileher 
r Webb, 44 Cal... 127). by saving that there the prevision 
relied on was in the body of the note. But what of that? 
If it be true where one instrument refers to another. con 
temporaneously executed, relating to, and forming part and 


parcel of, the same transaction, that there, both instru 
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ments become one in the eve of the law, it must incontesti- 
blv follow that it makes no sort of difference in which 
instrument the proviso be contained.” 


6 
10. 
The fact that the time when the note will fall due can 
not be ascertained beforehand, in no way affects its nego- 
tiabilitv., so long as the time is certain to arrive. Thus, 
notes are negotiable if payable within a fixed number of 
davs after the death of a person named, whether he be a 
party to the instrument or not, because that time must 
Come, 
Randolph on Com. Paper, § 113. 
Story on Neg. Inst., § 27 and many cases cited. 
Cooke v. Horn, 20 Law Times, R. 369. 
Bristol ?’. Warner, |{) C‘onn.. f 
The svllabus in the last above case is as follows: 
* Where A. made and signed a writing in these words. 
‘On demand, after my decease, | promise to pay B. or oi 


order, S850 without mterest. which was delivered to B. 
as evidence of A.’s indebtedness to him, it was held that 
this instrument was not of a testamentary character to be 
proceeded with in the probate court, but was a promissory 
note negotiable and trrevocable.” 

See also 


Coun. 1. Thorufon, 46 Ala... 58?. 


This was a suit on a note pavable ‘one dav after date.” 


-orat my death.” 

The opinion of the court is short and we quote it in full. 
“Of the essential elements of a promissory note, one is cer- 
tainty as tothe time of payment. Here the rule that what 
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‘can be made certain is certain, is permitted to operate. A 
‘note payable within a limited time after a man’s death is 
sufficiently certain as to the time of payment, because an 
‘event must occur which will make this definite. 

‘1 Pars. on Notes and Bills, pp. 40, 38, 39. 


° 


‘A written promise to pay a certain sum of money at the 
“death of a party to the instrument, or at a limited time 
‘after the death of such a party, or of a third person, is a 
‘valid promissory note; because it must inevitably become 
‘due at some future time. since all men must die, although 
‘the exact period is uncertain. 

‘Story on Prom. Notes, sec. 27." 


Yet when it is considered that death may come to the per- 
son named at any moment, and in any part of the earth, on 
land or the high sea, it is plain that the difficulty of ascer- 
taining the fact promptly, for the purpose of ** fixing” an 
endorser, would be far greater than in instruments like the 
present. ' In either case, the reasonable rule would require 
such notice to be given whenever the holder had, or with 
proper diligence might have, notice of the death or default. 


The modern rule, whatever may have been the older rule. 
is that provisions added to an agreement, otherwise a ne- 
votiable note, which are merely to facilitate its collection 
in case of default by the maker, in no way impair the nego- 
tiability of the instrument. Soa stipulation for attorney's 
fees in case of collection of the note by action has been held 
repeatedly, and especially in the federal courts. not toaffect 
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the negotiability of the instrument. It ‘is, strictly and 
properly speaking, no part of the note, but a distinct con- 
tract collateral thereto, as much as if it was written ona 
separate piece of paper.” 

Wilson Sewing Machine Company v. Moreno, 6 Saw. 

Rep., 35-40. 

Bank of British North America ??. Ellis. {) Saw... ht), 

Howeustein ve. Barnes, 5 Dill, 482. 

Adams v. Addington, 16 Fed, tep.. SY. 


American Mortgage Co, v. Downing, 17 Fed. Rep., 660. 


And in the latter case the opinion was by Mr. Justice 
MILLER of this court. 
This is also the law of Illinois where the notes in suit 
were dated, were pavable and were negotiated. 
Nickerson ve Sheldon, 33 Ul. 372. 


So a note promising to pay money ona day certain with 
interest at a named rate and all costs and ten per cent. at- 
torney’s fees, was held negotiable. 


Schlesinger ve Arline, 31 Fed. Rep.. 648. 


And see Ist Randolph on Commercial Paper, Sec. 205, 


CONCLUSIONS, 


We submit that the instruments in suit are in form com- 
monly current and treated as negotiable instruments in all 
great commercial centers, and on the faith of which hun- 
dreds of thousands of dollars are transferred at all great 
banks during every year. That the agreement for the pay- 
ment of money is clear, definite and certain as to the 
amount, and that the time of payment is fixed certainly at 
a given date and is only to be accelerated, if at all, by the 
default of the maker, and that whether or not the points 
involved in litigation are in some minor respects novel in 
the courts of last resort, yet, these instruments should be 
held negotiable, and the protection of the law merchant 
should be extended to them. The doctrine adopted by this 
court is one of great breadth and enlightenment in dealing 
with commercial paper which plays so important a part in 
the transactions of modern life. And we cannot do better 
than to quote the language of the court used in Mercer 
County v. Hackett, 1 Wallace, see page 95, where it was ad- 
mirably said of certain securities not negotiable under the 
earlier decisions: 

‘** But there is nothing immoral or contrary to good policy 
in making them negotiable if the necessities of commerce 
require that they should be so. A mere technical dogma of 
the courts or the common law cannot prohibit the commer- 
cial world from inventing or using any species of security 
not known in the last century. Usage of trade and com- 
merce are acknowledged by courts as part of the common 
law. although they may have been unknown to Bracton or 
Blackstone: and this malleability to suit the necessities and 
usages of the mercantile and commercial world is one of the 
most valuable characteristics of the common law.” 
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These just observations were cited by the circuit court In 
Howenstein vo Barnes, 5 Dill... 482. as showing the spirit In 
which federal courts of inferior jurisdiction had been taught 
by this court to approach questions affecting the negotiabil 
ity of commercia! instruments, and were submitted by us 


Upon the trial of this cause cul the circuit eourt, and ye 


trust that the reliance which the trial court placed upon 
them was not unwarranted. 
J.C. GREGORY, 
Athos wey for Defendant fii Krror. 
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OCTOBER TERM, A. D. 1889. 


THE CHICAGO RAILWAY EQUIPMENT COMPANY, 
Plaintiff in Error, 

THE MERCHANTS NATIONAL BANK OF CHICAGO, 
Defendant ta Error. 


BRIEF FOR DEFENDANT IN ERROR. 


The record in this case presents but a single question 
viz: whether the instruments upon which the judgment 
sought to be reversed was rendered are negotiable pro- 
missory notes. Plaintiff in error alleges that the instru- 
ments in question lack the essential elements of negotia- 
ble paper in this: first, that the time of payment is un- 
certain and contingent; second, that they are not absolute 
obligations to pay, but are contracts for the conditional 
sale of personal property. Defeudant in error denies 
both of these propositions. 


Tih NOTES IN QUESTION ARE PAYABLE AT A TIME 
WHICH MUST CERTAINLY ARRIVE, \ND THERE- 
FORE THE PROMISE TO PAY IS NOT MADE CONTINGENT 
OR CONDITIONAL BY REASON OF ANY UNCERTAINTY AS 


TO THE TIME OF FAYMENT. 


The first part of the instrument sued on is in the usual 
form of a promissory note, and the uncertainty, if any, as 
to date of payment arises out of the following clause: 

« This note is one of a series of twenty-five notes of 
“even date herewith, of the sum of five thousand dollars 
“each, and shall become due and payable to the holder 
‘on the failure of the maker to pay the principal or in- 
“terest of any one of said series.” 

As appears from the further recitals in the note the 
payment thereof was secured by certain cars therein de- 
scribed, for the payment of which the series of notes was 
given. ‘The clause above quoted was evidently inserted 
for the benefit of the holder of the note. It is customary 
where an indebtedness is secured by a mortgage or 
otherwise to provide that upon default in the payment of 
interest or any part of the principal all the debt shall 
mature. This provision had its origin in the difficulty 
experienced in foreclosing a mortgage or other lien 
where only a part of the debt secured thereby was due or 
payable. It has for many years been a usual provision 
in all large transactions, and is inserted solely for the 
benefit of the payee and which it is his option to avail 
himself of or not as he may deem for his interest. The true 
construction of the provision is not that the note becomes 


due absolutely upon the happening of the contingency, 


t- 


“ 
» 


but that it becomes due at the option of the holder of the 
note. It has never been held in such a case that 
the debtor by making default in the payment of 
interest could acquire the right to pay off his 
entire debt against the wish of the owner 
of the indebtedness. To hold that the effect of this 
and similar provisions was to cause the debt to be- 
come absolutely due, against the wish of the creditor, 
would be to enable the debtor to take advantage of his 
own wrong and to convert a provision intended for the 
benefit and security of the creditor alone, into a means of 
destroying and defeating the contract between the parties. 
Provisions like the one i1 question have been in common 
use for many years, but no adjudicated case can be found 
where it has been held, either that the negotiability of the 
paper was thereby affected, or that the debtor by making 
default could thereby acquire the right to pay his debt 
before its maturity by lapse of time. But even if this 
clause in the note should be construed as making all the 
notes of the series absolutely due upon default in the pay- 
ment of one, the negotiability of the note would not be 
affected thereby. The notes in question are dated and 
made payable at Chicago, in the State of Illinois, and 
were there assigned to defendant in error. It follows 
that the question of their negotiability is to be decided by 
the laws of the State of Illinois. 
Brabston v. Gibson, 9 How., 263. 
Musson v. Lake, 4 How., 262. 


Supervisors v. Galbraith, 99 U.S., 214. 


Promissory notes were not negotiable at common law, 
but are made so by the statute of the State of Illinois. 
Newhope D. B. Co. v. Perry, 11 Ml., 467. 
Lowe v. Bliss, 24 Ill., 1638. 
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The negotiability of the paper in question depending 
upon the construction of a statute in the State of Illinois, 
is to be governed by the decisions of the supreme court 


of that state. 
Pureess v. Seligman, 107 U.S., 20 


Section three and four of chapter nine of the revised 
statutes of the state of Illinois are as follows: 

“Src. 3. All promissory notes, bonds, due-bills and 
“other instruments in writing, made or to be made, by 
‘any person, body politic or corporate, whereby such per- 
‘son promises or agrees to pay any sum of money or 


‘art le of personal property, Or any sum of money in 


* 


. personal propel ive Ge acknowledges any sum of money 


a 


‘or article of personal property to be due to any other 
‘person, shall be taken to be due and payable, and the 
“sum of money or article of personal property therein 
‘mentioned shall, by virtue thereof, be due and payable 
‘as therein expressed,” 

‘Sec. 4. Any such note, bond, bill, cr other instru- 
‘ment in writing, 


‘payee therein, shall be assignable, by indorsement there- 


made payable to any person named as 


‘on, under the hand of such person, and of his assignees, 


‘in the same manner as bills of exchange are, so as ab-- 


‘solutely to transfer and vest the property thereof in each 


° 


‘and every assignee successively.” 

It is contended by counsel for plaintiff in error that the 
eflect of the statute as to paper not negotiable at common 
law, is only to vest the legal title in the assignee and not 
to make such paper negotiable in a commercial sense as 
to protect an assignee before maturity against equities in 
favor of the maker. But the Supreme court of the state 
of Illinois has expressly decided otherwise, and its de- 


cision upon the construction and effect of the statute is 


controlling. In Stewart v. Smith, 28, Ill., 397, the court 
had occasion to pass upoa an instrument in the following 
form: 
+ CHICAGO, 2Ist January, 1859. 
“Received from teams in our pork house, No. 114 
+ West Harrison street, 280 hogs, weighing 49,545 pounds, 
“the product of which we promise to deliver to the 
‘“order of Messrs. Stevens and Brother, indorsed hereon. 
“«G. & J. STEWART.” 


The court in rendering its decision by Breese, J. say: 

« Testing the writing by this statute, there cannot be a 
“doubt upon its assignability. It is an instrument in 
‘ wrilting—it purports to be made by persons—by it, those 
“ persons promise and agree to deliver a certain article of 
“ personal property, to the order of certain other persons. 
+ By force of the statute, this article of personal property 
‘mentioned in the instrument of writing so made, by 
‘virtue of its being so mentioned, and in such form of 
‘“ words, must be taken to be due and payable to the per- 
“sons to whom the instrument.in writing is made. 

«The statute does not require that the note or instru- 
‘* ment in writing shall be payable at any particular time 
“or place, or be expressed for value received, or that any 
“consideration whatever should appear in the writings— 
“an acknowledgment of indebtedness, in the simplest 
“form would seem to be all the statute requires to give it 
‘the character of negotiability. A writing in this form, 
« probably the simplest. would be a perfect negotiable note 
“under this statute: Due John Brown, ten dollars, July 
«4, 1862, and signed by the maker. Such an instrument 
“is clothed with all the attributes of negotiability, and im- 
“ports a consideration, and no averments or proofs are 


‘“ necessary on those points. * - . 
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‘The other point made by plaintiffs that the instru- 
‘ment was over-due on the 26th of January, 1859, when 
“it was indorsed, to such an extent as to put a prudent 
“man upon inquiry in respect to all the equities which the 
“makers might have against it in the hands of the 
‘ promisee, we do not consider a strong one.” * * * 

«The indorsement being in season cut off all equities 
“if there were any, .in defendant’s favor, and the only 
‘ hazard incurred in holding it back for payment, was 
‘that the release of the incorsers might have been caused 
“by it, but not the release of the maker.” 

The same construction was given to the statute in the 
case of Pilderback v. Burlingame, 27 Mll., 338. The con- 
struction of this statute as laid down in these cases has 
never since been questioned in the state of Ilhnois. Prom- 
issory notes are nogotiable in Illinois by virtue of the 
State Statute. What are the essential requisites of an in- 
strument to make it a negotiable note within the meaning 
of the statute depends upon the construction given to the 
statute, and ts therefore a question upon which the decis- 
ion of the State Supreme court should control. The Su- 
preme court of the State of Illinois has decided what 
certainty in regard to the time of payment is essential to 
a negouable promissory note. In the case of Canadian 
Bank v. MeCrea, 106 Ill., 29%, the court, after reviewing 
the cases in Illinois, say: 

“They render it clear that the promise or under- 
“taking must be restricted to the paymentof money 
“or delivery of property ata time that will certainly hap- 
“nen. /t may be unknown tn advance, when it will be, 
“but it must be absolutely certain that it will be some- 


“time.” 
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In the case of White v. Smith, 77 Ml, 351, the court 
say: 

‘The principle is undoubted that to constitute a valid 
‘‘ promissory note it must be for the payment of money, 
“which will certainly become due and payable one time 
“or other, hough it may be uncertain when that time will 
“ come.” 

In the case of McCarty v. Hlowe, 24 Ill, 342, suit was 


brought upon a note in the following form: 


’ 


« AURORA, August 26, 1858. 

‘“ Four months after date, cr as soon as I shall be able 
‘to collect a certain note against Abram Davis, of Chi- 
“cago, for value received, | promise to pay G. Mar- 
‘lette, or bearer, one hundred and twenty-five dollars 
“with use.” 

The court held that this note was an absolute promise 
on the part of the maker to pay the amount named four 
months after date, but “that it was in the power of 
“the payee, if he could prove the Davis note was paid 
«before the four months was expired, to have demanded 

p 
gotiable promissory note. To the same effect is //arlow 


‘nayvment on that event.” and that it was therefore, a ne- 


v. Boswell, 15 Ill., 56, in which case suit was brought by 
an assignee and the maker plead failure of consideration. 
The court held that the defense could not be interposed 
because the note was in the hands of a bona fide assignee 
before maturity. The note in that case read as follows: 

“Twelve months after date, for value received, I prom- 
“ise to pay G. W. Allen or W. TH. Reed, his agent, fifty 
“dollars, or as soon as | can sell the above amount of 
«+ Allen’s Vegetable Tonic. 


°9 


« Witness my hand and seal October 7, 1847. 


In the case of Cisne v. Chidester, 85 Ill., 523, the action 


was brought by the assignee of a promissory note in the 


following form: 


" $120.00. 
“On the first day of Sept 
“ made out of the sale of J. I 


“and hay carrier, | promise to pay James B. Drake or 


em! 


May 2d, 1871. 


vr, 1871, or before, if 


». Drake’s horse hay fork 


‘order one hundred and twenty dollars for value received 


‘with use.” 


The maker plead that the note was given without con- 


siderauon. 


The court held that the defense was inadmis- 
I} t held that the defen vas inadmi 


sible. as the plaintiff was a bona fide indorsee of the note 


for a valuable consideration before maturity. 


A promissory note is sufliciently certain as to time of 


payment to make it negotiable under the statute of Illinois 


where the time of payment will certainly arrive. although 


it may be uncertain when that time will come. 


It is clear 


that the time of payment of the instruments in this case 


would arrive in four months from their date in any event: 


they were therefore negotiable notes under the statute and 


decisions of the State of Illinois, so far as the time of pay- 


ment is concerned. 


payment did not render the note contingent. 


The uncertainty as to the time of 


But even if the question of negotiability as to time of 


payment was not to be controlled by the statute and decis- 


ions of the State of Illinois, no defense would exist on 


that ground. 


The authorities holding that uncertainty as 


to the date of payment which does not render the pay- 


ment contingent does not destroy the negotiability of a 


promissory note, are numerous and well considered. That 


a note is negotiable if payable certainly at a fixed time, 


Rl 
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although subject to a contingency by which it may be- 


come due earlier, has been decided in the following cases: 


Ernst v. Steckman, 74 Pa. St., 13. 
Cota v. Buck, 7 Mete., 588. 
Walker v. Woolen, 54 Ind., 164. 
Woolen v. llrich, 64 Ind., 320. 
Charlton v. Reed, 61 Towa, 166. 


That a note payable on or before a fixed date 1s nego- 
tiable, has been decided in the following cases: 
‘Fordon v. Tate, 1g Ohio St., 586. 
“Matson v. Marks, 31 Mich., 421. 
Riker v. Sprague Mfe. Co., 14 R. I., 402. 
Curtis v. Horne, 58 N. H., 504. 
Ackley School District v. Hall, 113 U.S., 


135. 


That a provision in a note payable in instalments that 

a failure to pay an instalment shall render the whole 
amount due and payable, does not destroy the negoti- 
abilty of the note, was decided in 

Carlin v. Nenealy, t2 M. & W., 139. 

Cook v. Horne, 29 Law Times Rep., 339. 

Andrews v. Franklin, t Str., 124. 

Colehan v. Cooke, Willes, 393. 


To the same effect is Sea v. Glover, 1st Brad. (TIL), 
335: 

Story on Promissory Notes, Sec. 27, states the law 
upon this point as follows: 


« A written promise to pay a certain sum of money at 
“the death of a party to the instrument, or at a limited 
“time after the death of such a party, or of a third per- 


‘¢son, is a valid promissory note, because it must inevit- 


LQ 


‘ably become due at some time, since all men must 
“die although the exact period is uncertain.” 

As against these decisions counsel for plaintitf in error 
relies upon a dissenting opinion of Lord Campbell in A/- 
exander V. Thomas, 16 (). 13. 3, decided in ISS51, and 
which is not and never has been the iaw in England. 

This dissenting opinion related toa bill of exchange and 
not toa promissory note, whi h Is controlled by statute, 
and was to the effect that the bill in question was not 
drawn according to the custom of merchants. He also 
relies upon the decisions in the State of Massachusetts. 
These decisions are to the effect that a note payable on 
or before a given date is not negotiable. In this respect 
the decisions of Massachusetts are in conflict with the 
decisions of this court, and ‘he whole current of authority 
in the United States, and the last case decided in Massa- 
chusetts on this subject was by a divided court. 

Counsel for plaintiff in error tries to impair the weight 
of the cases cited for defendant in error, upon the ground 
that they are not well considered, and are based upon au- 
thorities that have been overruled. An examination of 
the cases will not sustain this statement. The Massa- 
chusetts decisions relied upon by the plaintiff in error 
have been carefully considered by the courts of other states 
and disapproved of. The case of Aicker v. Sprague 
Manfe. Co. 14 R. 1, 402, decided in 1885, contains a full 
review. and consideration of all the authorities. The 
court say: 

‘We think the rule of law is clearly this, namely, that 
“if the time of payment named in the note must certainly 
“come, although the precise date may not be specified 


‘* therein. it is sufficiently certain as to time.” 


3% 
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In Curtis v. Horne, 58 N. H., 504, decided in 1878, 


the court say: 


“Tt is now the common law that where the payment is 
“made to depend upon an event that is certain to come, 
“but uncertain only in regard to when it will take place, 
“the note or bill is negotiable.” 

Citing many cases, and expressly dissenting from the 
Massachusetts decisions. 

A consideration of all the decisions cited by the plaintiff 
in error from Massachusetts does not seem toentitle them 
to much weight as authority on the question now before 
this court. In the case of Cola v. Buck, 7 Metc., 588, 


the note sued upon was in the following form: 


« New Asnurorp, March 13, 1840. 
“For value received | promise to pay John Pero, or 
“ bearer, five hundred and seventy dollars and fifty cents, 
“it being for property I purchased of him in value at this 
«date, as being payable as soon as can be realized of the 
“above amount for the said property I have this day pur- 
“ chased of said Pero, which is to be paid in the course 


‘‘of the season now coming.” 


[t was objected that the instrument was not a nego- 
tiable note. Chief Justice Suaw, rendering the opinion of 
the court, says: 

+ The true test of the negotiability of a note seems to 
‘be, whether the undertaking of the promissor is to pay 
‘‘the amount at all events, at some time which must cer- 
“tainly come, and not out of a particular fund or upon a 
“contingent event. If it were payable upon a contin- 
“ gency, or out of a particular fund, it would not be nego- 
“tiable. This note, we think, was payable by the promis- 


“or at all events, and within a certain limited time 


** 


ee 


> 


we 


»* 


*-« 
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The note is obscurely written and ungrammatical. But 


we think the meaning was this: That the signer, for 


“ value received tn the purchase of property, promised to 


pay Pero or bearer the sum named, as soon as the ter- 


‘mination of the coming season, and sooner. if the amount 


‘could be sooner realized out of the fund. Such refer- 


] 


“ence to the sale of the property was not to fix the fund 


from v.hich it was to be paid, but the time of payment. 


‘The undertaking to piy was absolute, aad did not de- 


pend on the fund. So as to the time. whatever time 


may be understood as the ‘coming season,’ whether 


‘harvest time or the end of the vear. it must come by 
‘the mere lapse of time. and that must be the ultimate 


‘limit of the time of payment.” 


The next case cited is //ubbard vy. Mose/y, 11 Gray, 


170. ‘The instrument sued on was in the following form: 


-500. Ninety days after date, for value received, I 


‘promise to pay J. Il. & Wm. L. Mills or order, five 


hundred dollars. ‘This note is on the condition that as 


‘soon as the amount of tive hundred dollars is received 


by the said J. Hl. & Wm. L. Mills, then this note is to 
be given up to the said Edmund Tlubbard. Chester, 


March 5> 1S55.° 


Suit was brought by an assignee and it was contended 


that the instrument was not a negotiable note. The court 


Say: 


«The paper writing set out in the declaration 1s not a 


‘negotiable promissory note, on which an action can be 
‘maintained by a person other than the one to whom it is 
“made payable. It is a contract to pay a sum of money 
“on a condition, and not a promise to pay it to the payee 


or holder absolutely and at all events. The defendants’ 
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“intestate by the terms of the note had a right to pay it 
‘in full, at any time before its maturity, to the persons to 
“whom it was made payable. Such payment to them 
“would have been a good discharge of the contract, al- 
“though it had then been passed over to a third person 
“if the promissor had no notice of such transfer. The 
“stipulation or condition therefore was inconsistent with 
“its unlimited negotiability, and takes away from 
“the contract the essential feature of a promissory note.” 

The case of Cola v Luck was not cited by counsel or 
referred to by the court in the case of //absard v. Mosley, 
and the two decisions are entirely consistent. The decis- 
ion in the case of //ubbard v. Mosley is expressly based 
upon the ground that the instrument sued on was a con- 
tract to pay a sum of money on a condition and nota 
promise to pay it to the payee or holder absolutely. 
Under this construction of the instrument the decision 
was Clearly right and in accord with the principles laid 
down In Cola Vv. Buck. 

The case of Way v. Svuih, 111 Mass., 523, arose upon 
a note containing the following provision: 

“It is agreed that this note may be paid at any time 


*“ before maturity and that interest at the rate of eiyhte en 


* 


‘per cent. per annum shall be deducted till due.” 
The court Say: 


« This stipulation gives the maker the right to pay the 


a 


‘note at any time before its maturity at his option, and 
“such payment would discharge his contract. It renders 
“the contract uncertain and contingent, both as to the 
“time of payment and the amount to be paid, and is in- 
‘consistent with the essential character of a negotiable 
“promissory note. The case of //ubbard v. Mosley, 11 


«“ Gray, 170, is decisive of this case.” 
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It will be observed that the amount to be paid depended 
upon the date of the payment, which was optional with 
the maker, and therefore the amount to be paid was un- 
certain and the case of //ubbard v. Mosley, 11 Gray, 170, 
was treated as decisive. The case of Cola v. Buck, su- 
pra was not referred to by the court in its opinion. 

In the case of S/u/ts v. Sv/va, 119 Mass., 137, arose 
upon a note payable in a vear and a half from its date, or 
sooner, at the opinion of the mortgageor. The court say: 

« Each of the instruments in suit expresses a promise 
“to pay a certain sum of money in a year and a half from 
“its date, ‘or sooner at the option of the mortgagor’ with 
“interest at a certain rate ‘during said term.’ The prin- 
“cipal sum is to be paid either at the time specified, or at 
“any earlier time that the mortgagor may elect. The 
“interest is to be computed only until the note is_ paid. 
“ Both the time of payment of the principal, and the 
‘amount of interest, are uncertain, and depend upon the 


‘election of the mortgagor, who would seem, from the 


e 


‘memorandum upon the note itself, to be the maker of 
“the note. But if he were a third person it would not 


‘aid the plaintiff. In either alternative the coatract. not 


La 
* 


‘being a promise to pay a fixed sum of money at a defi- 


. 
* 


nite time. lacks the essential quality of a negotiable note 


a 
* 


and cannot be sued upon as such. 
* Way v. Smith, 11 Mass., 523. 
“ Hubbard v. Mosely, 11 Gray, 170. 
«Story on Notes, Sec. 22.” 
This decision would seem to rest chiefly upon the uncer- 
tainty as to the amount of interest which would accrue 
prior to the date of payment. No reference was made 


to the case of Cola v. Buck. 
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In the case .Wahoney v. Fitzpatrick, 133 Mass., 151, 
the suit was brought upon a promissory note payable “ on 
“ demand, or ir three years from this date,” with interest 
at 6 per cent. “during said term or for such further time 
“as said principal sum or any part thereof shall remain 
“unpaid.” The court said after discussing the instru- 
ment: 

“A note payable at a future day certain or earlier, at 
“the option of the maker or of a stranger, 1s not payable 
“at a time certain and is not negotiable. | 

“« Way v. Smith, 111 Mass., 523. 
“ Stultz v. Silva, 119 Mass., 137. 


‘The case at bar comes within the principal of these 


«“ decisions.” 
* * * * * 


“In Cota v. Buck, 7 Metec., 588, the precise question 
“ presented in the case at bar does not seem to have been 
“raised or considered by the court. In the opinion of a 
“ majority of the court the instrument declared upon ts not 
“a negotiable promissory note.” 

The most that can be said of the Massachusetts cases 
is that they establish the propositions that an instrument 
payable at the option of the maker prior to its maturity ts 
not a negotiable instrument and that this view at the date 
of its last decision upon the subject was only concurred 
in by a majority of the judges of the Supreme court of 
Massachusetts. The question so decided in Massachu- 
setts is not an open one in this court. The contrary doc- 
trine was adopted by this court in the cases of Ack/ey 
School District v. Hall, 113 U. S., 135, and Morgan v. 
United States, 113 U.S., 476. See also the opinion of 
Judge Cooley in Jatteson v. Marks, 31 Mich., 431, where 
the court refused to follow the case of Afubbard vy. 
Mosely, supra. 


i 


THE INSTRUMENTS IN QUESTION WERE ABSOLUTE PROM- 
ISES TO PAY THE AMOUNTS MENTIONED THEREIN, AND 
NOT MERELY EXECUTORY AGREEMENTS FOR THE SALE 


OF PERSONAL PROPERTY. 


It is contended on. behalf. of plaintitt in error that 
the Instruments in question were mere eXecutoryv AUTree- 
ments evidencing the terms and conditions of a condi- 


tional salc of personal property, and not absolute prom- 


ses to pay the amounts thereimn specified. ( onder this 


' c ‘ . . . ; af a ! : 1 4° 
branch of the casethe sole vuestion 1s waether the o Nigra 


tion to pay onthe part of the maker ts modified or made 
conditional by the agreement added to the note. If the 
sole object and effect of the clause added to the notes was 
to secure the performance on the part of the maker of 
his promise to pay, and not to qualify or limit that: prom. 
ise, then obligation to pay is not conditional and the notes 
were negotiable. 

The clause added to the note is as follows: 

“This note is one of a series of twenty-five notes of 


} 


even date herewith of the SUT) of five thousand dollars 


a 
° 


‘each. and shall become due and payable lo the holder on 


‘the failure of the maker to pay the principal or interest 


- of any One of said Series, and all of said notes are given 


‘for the purchase price of two hundred and tiftv railwav 


‘freight cars manufactured by the payee thereof and 


° 


‘soLp by said payee to the maker hereof, which cars 
‘are numbered from 13,000 to 13,249 inclusive, and 


marked on the side thereof with the words and letters 


’ 


—. is.” one & agreed by the 


cars shall remain in 


ne 


haan ae 


“ said payee until all the notes of said series, with —princi- 
« pal and interest, are fully paid, a// of said notes betne 
. @ ° “equally, rateably secured on said cars.” 

[t will be observed that the note is payable to the order 
of the payee; that it is provided that the note upon de- 
fault in the payment of any one of the series shall become 
due and payable fo the ho/der; that the agreement about 
the title to the cars is made by and on behalf of the 
maker and not the payee of the note; that the title to the 
cars is to remain in the payee, and that all the notes are 
to be equally and rateably secured on said cars. It 1s 
evident from the entire instrument that it was drawn for 
the purpose of being negotiable and passing into third 
hands; hence the provision that all the notes shall be 
equally, rateably secured, as otherwise the holder of 
the note first maturing might have a preference in pay- 
‘ ment out of the security over the holders of the other 
notes. This provision in regard to rateable security 
would be wholly useless so long as all of the notes re- 
mained the property of the payee. It was clearly the 
intention of the parties by this provision inserted in the 
note to place all parties including the assignees of the 
notes, in the same position which they would occupy if a 
chattel mortgage had been given by the maker of the 
note to the payee. It seems too plain for serious doubt 
or discussion that this clause was added to the note for 
the sole purpose of securing the payment of the note and 
the performance by the maker of his promise to pay and 
not to qualify, modify or limit the obligation to pay in any 
manner whatsoever. The payee promises nothing. 
There is no agreement on his part to do anything what- 
soever. The notes having been clearly made for the pur- 


pose of being placed on the market and passing into 


rs 


third parties’ hands, it could not have been the intention 
of the parties that the right of these third parties to re- 
ceive payment should be dependent upon anything to be 
done by the payee. Such a construction would have 
placed At) abs lute Velo Upon the sale of the notes or 
their assignment in the usual course of business. If the 
real contract between the parties had been a mere ex- 
CCULOry agreement for the sale of the property described 
with a conditional promise to pay Upon delivery of the 
title at some future time an instrument in some gther 
form would certainly have beendrawn. Some agreement 
would have been inserted on the part of the payee with 
reference to what was to be done on his part. The 
recital in the note is that the property described has been 
SOLD by the pay ee. tO the maker. not that he dQOTees to sell 
at some future time. The agreement in regard to the 
title is made by the purchaser because he has bought the 
property. If the instrument was an agreement for a 


future sale there would be no occasion for any agree- 


ment on the part of the vendee about the ttle or about 
the notes being secured on the cars. The owner of per- 
sonal property contracting for its future sale has the ttle, 


and needs no agreement for security on the property 


until the sale 1s completed. The very fact that the pur- 


ites and agrees in regard to the tithe and in 


‘ 


chaser stipu! 
revard to security on the property implies a complete 


> 


oiving tothe vendor 


ae) > 


sale, and that he by his agreement.is 
something which he would not otherwise have. The fact 
that the title 1s to remain in the vendor until the notes 
given for the purchase money are paid. does not neces- 
sarily convert the transaction into a conditional sale. The 
question as to whether the transaction is a conditional 


sale or an absolute sale with security for the payment of 
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the purchase price depends upon the intention of the 
parties as gathered from the entire instrument. 

In the case of /leryford v. Davis, 102 U. S., 235, it ap- 
pears that a car company had furnished certain cars to a 
railway company, taking the notes of the railway com- 
pany for the purchase price, and at the same time entering 
into a written agreement, signed by both parties, which, 
among other provisions, provided that the cars should re- 
main the property of the car company until the notes 
were paid, and that until such payment the railway com- 
pany should have no right, title, claim or interest in or to 
the said cars, except as to their use or hire. This court 
in deciding the case said: 

« The correct determination of this case depends alto- 
“ gether upon the construction that must be given to the 
‘contract between the Jackson & Sharp Company and 
“the railroad company, against which the defendants be- 
«low recovered their judgment and obtained their execu- 
“tion. If that contract was a mere lease of the cars to 


“the railroad company, or if it was oaly a conditional 


. 


‘sale, which did not pass the ownership until the condi- 
“tion should be performed, the property was not subject 


“to levy and sale under execution at the suit of the de- 


. 


‘fendant against the company. but if, on the other 


« hand, the title passed by the contract, and what was 


a 


‘reserved by the Jackson & Sharp Company was a lien 
“or security for the payment of the price, or what ts 


‘called sometimes a mortgage back to the vendors, the 


* 


‘““cars were subject to levy and sale as the property of the 


o 


‘railroad company. 
° 7 * . * 


« What, then, is the true construction of the contract 


° 


* 


The answer to this question is not to be found in any 


‘name which the parties may have given to the instru- 


‘ment. and not alone in any particular provisions it con- 


4 


‘tains. disconnected from all others, but in the ruling 


‘intention of the parties, vathered from all the language 


‘they have used. It is the legal effect of the whole 
‘which is to be sought for. The form of the instrument 


‘is of little account. 


as » 7 > 


‘It is quite unme Wing tor the parties to a contract to 


’ 
‘ 


‘say it shall not amount to a sale. when it contains every 
‘elen.ent of a sale. and transmission of ow nership. his 
* part of the contract 1s to be construed in connection 


‘with the other provisions, so that if possible, or so far 


as is possible, they all may harmonize. Thus construed, 


‘it 4s quite plain these stipulations were inserted to 


‘enable the manufacturing company — to enforce 


‘payment, not of any rent or hire, but of the 


‘ selling price of the cars for which the company 


took the notes of the railroad company. They were in- 


‘tended as additional security for the payment of the 


} 


debt the latter company assumed. ‘This ts shown most 


* 


* 


‘clearly by the othe provisions of the contract. The 


‘notes became the absolute property of the vendors. As 


‘has been stated thev all fell due within four months, and 


it was expected they would be paid. The vendors were 


‘expressly allowed to collect them at their maturity, and 


‘it was agreed that whatever sums should be collected 


‘on account of them should be retained by the vendors 


‘for their own use. 


No part of the money was to be returned to the rail- 


‘road company in any event, not even if the cars should 


- be returned. 


. 


oe 


« What was this but treating the notes given for the 
“sum agreed to be the price of the cars asa debt abso- 
‘*Jutely due tothe vendors? What was it but treating 
“ the cars as a security for the debt. 

7 7 * “*K - 

«“ In view of these provisions, we can come to no other 
“ conclusion than that it was the intention of the parties, 
“ manifested by the agreement, the ownership of the cars 
‘ should pass at once to the railroad company in consid- 
“eration of their becoming debtors for the price. Not- 
“ withstanding the efforts to cover up the real nature of 
‘the contract, its substance was an hypothecation of the 
“cars to secure a debt due to the vendors for the price 
“ofasale. Zhe rai/road company was not accorded an 
‘oplion to buy or not. They were bound to pay the 
“ price either by paving their notes or surrendering their 
“property to be sold in order to make payment. This 
‘was inno sense a conditional sale. This giving of 
“ properly as the security for the pavment of a dchi is the 
“very essence of a morlgage which has no existence in the 
* CUSC of a condilional sale 

Tested by the rules laid down in the foregoing Case it 
is clear that the case at bar was one of an absolute sale 
and security given for the payment of the purchase 
price. 

But counsel for plaintiff in error relies with much con- 
fidence upon the case of //arkuess v. Russell, 118 U.S., 
663, where this courtheld the contract involved in that 
case to be aconditional sale. But inthe latter case the 
agreement is clearly distinguishable from the instrument in 
the case at bar. The instrument provided: “ The ex- 
“ press condition of this transaction 1s such that the ttle, 
‘‘ ownership or possession of said engine and saw-mill 


“does not pass from the said Russell & Company until this 
+ note and interest shall nave been purid in full,” and Rus. 
sell & Company were authorized totake possession of the 
property before the maturity of the note, and it 
was further provided that Russell & Company might 
either sell the property again without notice orthey might 
keep the property indorsing its value on the oblig ition in 
suit. Phe court held: 

‘So faras words and the express intent of the parties 
“can xo itis perfectly evident that 1t was not an absolute 


| upon condition that 


“sale, but only an agreement to sel 
‘the purchasers should pay their notes at maturity.” 

In the case at bar it was expressly provided that the 
notes should be secured upon the cars. In no event was 
the maker relieved from the obligation to pay the entire 
amount, nor did the payee have the right to take and Keep 
the cars as his own property or to sell the same without 
notice to the maker of the note. This was held to be 
conclusive against the claim of a conditional sale in 
Palmer vy. Howard, 72 Cal., 293. There is no conflict be- 
tween the cases of //eryford v. Davis, supra, and Hark- 
ness V. Peussell, supra. In both.cases this court recognized 
the rule that the intention of the parties as gathered from 
the entire instrument is to control in determining whether 
a contract 1s a conditional sale or security for the payment 
of the purchase price. The instruments in question in 
this suit, taken as a whole, show an absolute obligation 
on the part of the maker to pay the purchase price with 
al provision added to secure the obligation SO created. 
There is not a single provision in the contract inconsistent 
with this view, unless it be the provision that the title 
should remain in the payee. This provision was con- 


tained in the contract before this court in the case of //fery- 
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ford vy. Davis, and was held not to be a controlling pro- 
vision. Indeed it cannot be fairly said that such provision 
is inconsistent with the idea of an absolute sale and se- 
curity for the purchase price. If the transaction had been 
evidenced by anote in the usual form, with a chattel 
mortgage to secure ts payment, the ttle to the property 
purchased would have been conveyed by the chattel 
mortgage to the payee in the note, to be held by him 
until the notes thereby secured were paid. The agree- 
ment by the maker of the note that the title should remain 
In the payee uatil the notes were paid, it being expressly 
stated that the notes should be secured on the property, 
is clearly a short form of chattel mortgage. It is not 
seriously contended on behalf of plaintiff in error under 
the objection now being considered, that the notes were 
not negotiable if the obligation to pay was absolute and 
the agreement added was only to secure the performance 
of the contract. The whole contention is that the instru- 
ment only evidenced a conditional sale. The law seems 
well settled that a collateral contract added to a note to 
secure its payment does not impair its negotiability. ‘The 
addition must qualify the promise to pay so as to render 
it conditional or the amount uncertain in order to destroy 
the negotiability of the note. 

The Bank of Carrol vy. Taylor, 67 lowa, 572. The case 
of Manufacturing Co.v. Bradley, to5 U.S., 175, arose 
out of a suit upon a bond which contained an agreement 
making it a lien upon the property of the obligor and this 
court held it was a negotiable note within the meaning of 
the law merchant. 

We do not understand plaintiff in error to contend that 
a collateral agreement in no wise modifying the certainty 


of the note, as to the time or obligation of payment 


wouid destroy its negotiability. Such agreements tn re 


im) 


lation to attorneys’ fees, confession of judgment and other 


; ; . . . 
like Pro. SIONS, dave tt puentuiy been before the courts, 


} . 1] sel . en 4 \ } > . ’ } s : ; 
and Ss Well settied (ha iy do not destroy the me grotla- 
} \ ot the t) je Cont hn ? e* Ty) 

_ 


ee “6 , , . 
Dut even if the contract between the parties in this case 
‘ 

’ | > . oe : ! : 
should be construed to constitute a conditional sale. it was 
conditional only to the extent that plain iff in errors title 
hj a | 
Is paving the 
notes, Phe riserit tf possession Wwas not retained in 
thie HAaVCce. Phe CON! ti Was performed, SQ far as the 
seller was concerned, and was conditional only on the part 
of the maker of the notes. Nothine remained to be done 
y . . > 
Dut payment of the purchase price Phereupon the title 
‘ ¢ | ‘ rr ‘ o 1 , o ryt, 

() tie property WOuld Vest 1D tie purcnaser, The pur- 


chaser had no option not to take the property. I lis 


promise to pay was ads ute and was not dependent upon 
. . 
} ‘ } ] Be « + | ] ° 4 "a : = 
anothing to De dons DY the maker. Che notes oiven for 
i ' . . . 
>> ® -. i " 4 ’ ‘% ; , " "| , ° oe 
the purchase price matured at different dates and bv th: 


tion of these notes would not, in any event, make the ob- 


meration lo pay Con mtional or Gependent up nn) anything to 


Hawley v. Bi ig 220i, O Oregon, 70. 
Sumner v. Parker. 36 ~~. o 1409. 


; , * > ‘ ,% | ’ . " ** . is . . - . 
\\ nat seems to us the true construction of this contract 


- , , , . . " a 
‘ mabaetla } ines ; ‘{ + say " ; . i* - . * . 
Wels We Sta LCd OY Lie CIS LPI wuage 1n geciaing this Case, 


“a recital of the consideration for which the note was 


‘““oiven, and of the fact that the payee was to retain 


a hen by way of mortgage upon the property sold, as 


a 
° 


security for the payment of the notes. and this appar- 


a 


‘ently for the purpose of giving the notes, which were 


* 


‘intended to be put on the market, a more ready ac- 


. 


‘ceptance and circulation. and a better market value. 


‘ The inference that anvone contemplating a purchase of 


* 


‘the note would naturally and properly draw would, I 


‘think. be that the freight-cars had already been sold by 


* nayee to maker, and that payee was to retain a len and 


* 
* 


security upon them in the way of mortgage for the pay- 


‘ment of the purchase price, which would enure equally 


° 


and rateably to all the holders-of the notes, according to 


‘their several amounts, without regard to the time when 
‘such notes should fall due. If this be so, contract was 
‘an executed one. the consideration for the notes had 
“ atready passed, and the payment of the notes wouid not 
‘‘be made to depend upon any condition whatsoever.” 


23 Federal Reporter, Sog. 


Respectfully submitted, 


Joun P. Wixson, 


Attorney for Defendants tn kerror. 
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D. P. THOMPSON, REC’R, VS. PHENIX INS. CO. OF BROOKLYN, N. Y. 1 


l In the Cireuit Court of the United States for the District of 
Oregon. April Term, 1885. 


Ibe it remembered that on the 10th day of July, 1885, there was 
duly filed in the cireuit court of the United States for the district of 
Oregon a bill of complaint in words and figures as follows, to wit: 


2 In the Cireuit Court of the United States for the District of 
Uregon. 


D. P. Thompson, Receiver in the suit of Benjamin Holladay, ) 
Plaintiff, against Joseph Holladay, Defendant, Complainant, 
’S. 
Tne Puextx INsurANcE Company or BROOKLYN, a Corporation, 
Defendant. 


To the judges of the cirenit court of the United States for the dis- 
trict of Oregon: 

D. P. Thompson, of Portland, Oregon, and a citizen of the State 
of Oregon, brings this his bill against the Phenix Insurance Com- 
pany of Brooklyn, a corporation of Brooklyn, in the State of New 
York, and a citizen of the State of New York. 

And thereupon your orator complains and says that your orator 
now is and ever since the 19th day of May, A. D. 1854, has been 
the duly appointed, qualified, and acting receiver in the suit of 
Benjamin Holladay, plaintiff, against Joseph Holladay, defendant, 
which suit is now and at and during »!! the times in this bill men- 
tioned was pending and undetermined in the circuit court of the 
State of Oregon in and for the county of “Maltnomah. 

That the defendant, The Phenix Insurance Company of Brook- 
lvn, is now and at and during all the times herein mentioned was 
a corporation duly organized and existing under and by virtue of 
the laws of the State of New York, and having an office and doing 
business in the State of Oregon as a fire insurance company. 

That from the 17th day of November, 1885, to and including the 
Ith day of May, 1854, and to the appointment and qualification 
of vour orator as herein alleged, one Edward 8S. Kearney, now and 

~ at all the dates and times herein mentioned a citizen of the 
3 said State of Oregon, was the duly qualified, appointed, and 

acting receiver in said suit of Benjamin Holladay, plaintiff, 
against Juseph Holladay, defendant. 

That from the said 17th day of November, A. D. 1883, contin- 
uously up to the time of its destruction by fire, as hereinafter stated, 
that certain four-story frame building, then and at all said times 
situate on the northwest corner of North First and F streets, in 
Portland, Multnomah county, Oregon,and known as the Clarendon 
Hotel, together with the furniture therein and the land upon which 
the same was situate, was in the joint possession and under the 
control of said Edward’S. Kearney, as such receiver in said suit 
of Holladay against Holladay, and KR. Koehler and J. N. Dolph, the 
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one-half interest, undivided, in and to all of said property being 
owned by said R. Koehler and J. N. Dolph and the title to the re- 
maining undivided one-half thereof being involved and in dispute 
in said suit of llolladay against Holladay, ana being In the Pos- 
session and under the control of said Kdward S. Kearney, as re- 
celver as aforesa'd. . 
2 That in and by the orders appointing your orator and said 
Mdward S. Kearney receiver in said suit of Holladay against 
Holladay such receiver was dir cted, authorized, ana empowered Lo 
take Posst Ssioh Of, manace And ¢ ontrol, and kk i the prop rty above 
deseribe d sate ly and tor the best Interests of the parties who should 
finally be entitied thereto or as the court might direct. 

That in the performance of his duty as such receiver the said 
Kdward S. Kearney was, on the 2Ist day of April, 1SS4, as such re- 
ceiver, desirous to insure against loss or damage by fire, for himself 
as such receiver and for his suecessors and for the benefit of whom 
it might Concernh, the suid one-half interest in said Clarendon Hotel 
building for the sum of four thousand dollars, and the said one-half 
Interest in the said furniture therein for the sum of one thousand 
dollars while said interests in said property were In said suit in- 
volved; that said Kdward S. Kearney, receiver as aforesaid and in 
his Capacity ana ACLIUG as such receiver and hot otherwise, Was SO- 

licited for said insurance by the defendant herein, and that 
» Ib Was On the said Ist day of April, LSS-4, undertook and 

agreed between the defendant herein and the said Edward 8. 
Kearney, as such receiver, that the said defendant would insure 
against loss or damage by fire the said one-half interest In said 
building and the furniture contained therein, the title to which was 
involved in said suit of Tlolladay against Holladay, and make said 
loss and policy payable to said Ldward S. Kearney,as such receiver 
ny sald suit of Ilolladay against Holladay, and his successors and 
for the benefit of whom it might concern, in the sum of four thou- 
sand dollars on the said one-half interest in said building herein- 
betore deseribed, and In} the sum of one thousand dollars Ol) the said 
one-half interest in said furniture therein, for the full term of one 
vear from the 27th day of April, 1584, at noon, and that it would 
receive as premium theretor the sum of three hundred dollars. 

And your orator further shows that thereatter, on thr 1st day of 
Apri, S54, the said insurance company, with the intent and design 
to Carry Into etleet said agreement, al { cause to be made il writing 
or policy of Insurance, signed by its president and secretary and 
countersigned by its local agents at Portland, Oregon, bearing date 
the Zlst day Ol April, ISS4. a CODY of which is hereunto annexed, 
marked “Exhibit A.” and which your orator prays may be taken 
ius part of this lis bill of complaint, and did then ana there deliver 
said policy of insurance to said Edward S. Kearney, the then re- 
ceiver in said suit, and did reeeive from him as such receiver the 
said sum of three hundred dollars premium as aforesaid. 

And your orator further says that although when said insurance 
company, defendant, had so agreed to insure said building and fur- 
niture, as hereinbefore stated, and for the amounts as aforesaid, it 
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was well known to said defendant that said Edward S. Kear- 
6 ney was merely the receiver in said suit of Holladay against 

Holladay, and that said property so agreed to be insured as 
aforesaid was in dispute in such litigation, and that said Edward 8, 
Kearney had no interest therein of any nature save as such receiver 
as aforesaid, and that when said agreement was made and said 
policy issued he was acting as such receiver, and that the premium 
therefor was paid out of the moneys in his hands as such receiver, 
vet by accident and mistake of both said Edward 8S. Kearney and 
said defendant said insurance on said property before mentioned 
was made pavable by the terms of said policy to said Edward 8. 
Kearney instead of to the receiver in the suit of Holladay against 
Holladay and his suecessors, and for the benefit of whom it might 
concern, and said policy was issued without the usual clause com- 
monly inserted in such policies and agreed Upon, namely, that said 
Insurance was effected for whom it might concern. 

And vour orator further says that said insurance company, de- 
fendant, knew and was distinctly informed by said Edward 8S. Kear- 
ney when said insurance was agreed upon that he, said Kearney, 
was the mere receiver in said suit and had no personal interest in 
said property and no interest whatever therein except as receiver In 
said suit, and was at the same time distinetly informed bv said 
Kearney, and so the fact was, that the said estate of which said 
Kearney was receiver as aforesaid was the owner of said undivided 
one-half of said property so sought to be insured, and that such 
property was in litigation in said suit, and was then in possession 
of and under the control of sald recelver as such and not otherwise: 
and the said defendant did understand, consent, and agree, and at 
the time of said agreement to insure said one-half interest in said 
building and furniture was made with said receiver in said 
suit, and before said policy of insurance so made to carry 
said agreement into effect was written and signed, that said 
insurance was to be made for the benefit of and on account of who- 
soever was ther or might be receiver in said suit, and pavable to such 
receiver and for the benefit and on account of Whomsoever was con- 
cerned in said suit; and the fact was, and was so understood by said 
defendant at said time, that said Kearney was not the owner of said 
property or any part thereof, nor interested therein in any wav,except 
as before stated, and by mere inadvertence, accident, and mistake 
in writing said policy of insurance it was omitted to be inserted 
therein that said insurance was made by said receiver as receiver 
in said suit, and for his suecessors as such and for the benefit of 
whom it might concern, and was to be paid in case of loss to the 
receiver in said suit as such. 

And your orator further says that said policy was delivered by 
said defendant and was received by said Edward 8S. Kearney in 
the full belief and understanding that the interest of the parties to 
said suit of Holladay against Holladay in said building® and fuarni- 
ture to the extent of the sums named in said policy was thereby 
insured and protected by said policy of insurance in accordance 
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with the directions of said Kearney and in accordance with the un- 
derstanding and agreement between him and said defendant 

And your orator further says that on the 14th day of May, A. D. 
1884, an order was duly made and entered in said circuit court of 
the State of Oregon for the county of Multnomah, in said suit of 
Benjamin Holladay, plaintiff, against Joseph Holladay, defendant, 
accepting the resignation of and removing said Edward 8S. Kearney 

us receiver in said suit and appointing your orator as such 
S receiver, said resignation to take effect trom the time when 

his successor qualified and entered upon the performance of 
his duties as such reeeiver, and said Kearney was therein and 
thereby directed that upon your orator duly qualifying as such re- 
ceiver as aforesaid that said Kearney should deliver to vour orator 
all property vy lim, said Kearney, held or controlled as receiver 
in said suit, which embraced, among other things, the said policy 
of insurance and the property insured or intended to be insured 
thereby; and your orator says that thereafter and on the 19th day 
of May, 1854, your orator duly qualified as such receiver. 

And your orator further says that on said 19th day of May, 1854, 
at night and after vour orator had duly qualified as such receiver 
as aforesaid, but before the herein-described or any of the property 
in said suit involved was delivered to or came into the possession of 
your orator as such receiver, and while said insured property was 
still in the possession or under the control of said receiver Kearney, 
the said hotel building and the furniture therein mentioned and 
described in said policy of insurance was, without any fault, failure, 
neglect, or omission on the part of said Kearney or your orator or 
any other person or persons In any way interested therein, totally 
destroyed by fire, and a loss was thereby eaused to and sustained by 
said one-half interest in said building to said estate of Holladay 
against Holladay of more than nine thousand dollars and by said 
furniture contained therein of more than three thousand five lhun- 
dred dollars. 

And your orator submits that by reason of the premises he is 
justly and equitably entitled to have said mistake so made in draw- 
ing and writing said policy of insurance corrected and said policy 
reformed by adding therein, after the words “ Edward S. Kearney,” 

the words “as receiver in the suit of Benjamin Holiaday 
9 against Joseph Holladay for and on account of his successors 

as such receiver and for the benefit of whom it might con- 
cern,” and that the sum so insured by said defendant on said build- 
ing and furniture be paid to your orator accordingly. 

And your orator further says that subsequent to said 19th day of 
May, 1884, and long prior to the commencement of this suit, said 
policy of insurance was delivered by said Kearney to your orator, 
and that your orator ever since such delivery has been and still 1s 
the holder thereof as such receiver. 

And your orator further says that said suit of Benjamin Holladay, 
plaintiff, against Josepi Holladay, defendant, is still pending and 
undetermined in said circuit court of the State of Oregon tor the 
county of Multnomah. 
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And your orator further says that previously to the commence- 
ment of this suit and since the said fire he applied to and made, 
requested, and caused application to be made to said defendant to act 
towards your orator in such a way as is equitable and just and to ad- 
just and pay to your orator the sums so Insured by said defendant on 
said building and: furniture as aforesaid and soas aforesaid lost and 
destroyed by the peril insured against in and by said policy, and ex- 
hibited to said defendant the usual and proper proofs of loss more 
4 than sixty days prior to the commencement of this suit of your 

orator’s rights and of said loss and of his sole right to receive the 
same, and that your orator and said Kearney have otherwise in all 
respecis fulfilled all the terms and conditions of said contract on 
their part; and vour orator well hoped that said defendant would 
have complied with his request and would have yielded to his said 

application and paid to him the sums so Insured by said de- 
10 fendant and the amount of such loss as aforesaid, but said de- 

fendant has refused and still does refuse to reform said poliey 
or pay said loss or any part thereof, although your orator and his 
predecessor have complied with all the conditions in said policy 
contained. 

And your orator further says that heretofore, to wit, on the 19th 
day of July, A. D. 1885, by an order duly made and entered in and 
by the said circuit court of the State of Oregon for said county of 
Multnomah in said suit of Benjamin Holladay, piaintiff, against 
Joseph Holladay, defendant, upon the petition of your orator in 
that behalf then duly filed in said court and cause, your orator was 


Sy i 
ee 
¢ 


instructed, directed, and authorized to institute and prosecute this 
suit and to take all necessary and legal! steps, either at law or in 
equity, in any court having jurisdiction of the parties and of the 
subject-matter against said defendant to reform said policy of insur- 

a ance and recover the amount thereof. 
f So may it please your honors to decree that said policy of insur- 
i ance be reformed and said mistake corrected so as to be made to 
r contain fully and truly the agreements and understandings of the 
ij suid reeeiver and said defendant as hereinbefore set. forth and 
alleged, and that your honors will decree that said defendant do pay 
kf unto your orator all moneys due from said defendant by reason of 
said insurance and loss as aforesaid, to wit, the sum of five thou- 
: sand dollars, besides interest and the costs and disbursements of 
this suit, and that your orator may have such other and further 
or other or further order or relief herein as may be just and 

equitable. 

May it please your honors to grant unto your orator the most 
gracious writ of subpeena of the United States of America, to be 
directed to the said defendant, thereby commanding it, at a 
1] certain day and under a certain pain and penalty to be 
; therein specified, personally to be and appear before your 


honors in this honorable court, and then and there full, true, direct, 
and perfect answer make to all and singular the premises as fully 
to all intents and purposes as if thereunto particularly interrogated, 
and to stand to, perform, and abide such order and decree herein 
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) 


and 


\ 


No. (HNS70” 


6 wt ow 


D. 


} 


P. THOMPSON, RECEIVER, VS. 


as to your honors shall seem meet: and your orator will ever pray, 
WC. 


PECHHEIMER & ACH, 


Counsel for Complainant. 


EXHibit “A.” 


(85.000. ) 


iv this policy of insurance the Phentx Insurance Company of 


fire to thr 


amount o 


f 
i 


Brooklyn, in consideration of three hundred dollars and subject to 
under the conditions hereinafter mentioned, do Insure I. ». 
Kearney, receiver for Holladay vs. Holladay, against loss or damage 
five thousand dollars, as follows: 


$4,000 on their one-half interest in the four-story frame building 


Oregon: 
while contall eq therein. 


sum 
85.000 


dred and et 


I 


l. 


or 


— 


Ss] 000 on 


insured. 


occupied as a hotel and 
on the northwest corner of North lirst and F streets, Portland, 
their one-half interest 


| 


known as the 


in the 


‘Clarendon Hotel,” 


hotel 


situate 


furniture 


Other concurrent insurance permitted. 


And the said Phenix Insurance Company 


hereby agrees to make good unto the said as- 
sured. their executors, administrators, and as- 


ity live. at 


. 


signs, all sach immediate loss or damage, not exceeding In amount 
the sum or sums insured, as above specified, nor the interest of the 
assured in the property, except as herein provided, as shall happen 
by fire to the property so specified from the twenty-seventh day of 
April, one thousand eight hundred and eighty-four, at 12 o'clock at 
noon, to the twenty-seventh day of April, one thousand eight hun- 
r} 


1? o'clock at noon, the amount of loss or 


damage to be estimated according to the actual cash value of the 
‘operty at the time of the Joss, and to be paid sixty days after the 
roots of the satmhe reepurre d by the Company shall have peen made 
\ the assured ana received at the oftice in Chicago and the loss 


shall have been ascertained and proved in aeccordanee with 
the terms and conditions of this poliey unless the property 
be I'¢ placed or the COMpany shall have given notice of their 


] 
] 


if the assured shall 


ation, Or oceupaney ot the Prop ne riv or 
every fact material to the risk cr any overvaluation or otherwise, 


Intention to rebuild or repair the damaged premises. 
If an application, survey, plan, or description of the property 
herein deseribed is taken, whether said application, survey, plan, or 
description be taken or signed subsequent or prior to the Issue of 


this policy, such application, survey, plan, or description shall be 
considered a part of this contract and a warranty by the assured, 
and any false representation by the assured of the condition, situ- 
any omission to make known 


have or shall hereafter make any other in- 


surance (whether valid or not) on the property herein described or 
any part thereof without the consent of this company written hereon, 
or the risk be Inereased by the ereetion or occupation of neighbor- 
ing buildings or by any means whatever without the consent of this 
company endorsed therein; or, if it be a manufacturing establish- 
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ment, running in whole or in part over or extra time or running at 
night, or if it shall cease to be operated without a special agreement 
endorsed on this policy, then and in every such case this policy is 
void. If the property be sold or transferred, or upon the commence- 
ment of foreclosure proceedings against or a sale under a trust deed 
of or the existence of a judgment lien upon or the issue or levy of 
an execution against any kind of property herein deseribed, or if 

the property be assigned under any bankrupt 

Time, one year. or insolvent law, or any change take place in 

title or possession (except in case of succession 

by reason of the death cf the assured), whether by legal process or 
judicial decree or voluntary transfer or conveyance, or if this policy 
shall be assigned before a loss without the consent of the 

14 company endorsed thereon, or if the assured shall keep gun- 
powder, fire-works, nitro-glvcerine, phosphorus, saltpetre, 
nitrate of soda, petroleum, or any of its products, naphtha, gasoline, 
benzine, benzole, or benzine varnish, or keep or use camphene, gaso- 
line, spirit-gas, or any burning fluid or chemical 

Rate, 6%. oils, without written permission in this poliey, 

then and in every such case this policy is void. 

2. This insurance does not apply to or cover jewels, watches, plate, 
musical or scientific instruments (piano-fortes in dwellings excepted), 
ornaments, medals, patterns, printed music, printed books, engrav- 
lugs, paintings, picture frames, sculpture, casts, models, curiosities, 
signs, unless particularly specified in this policy, and then not for 
an amount exceeding the actual cost of same, unless by special agree- 
ment i policy. 

This company shall not be liable by virtue of this policy or any 
renewal thereof until the premium therefor be actually paid, nor 
for any loss by theft at or after a fire, nor for money or bullion, bills, 
notes, accounts, deeds, evidences of debt, or securities of property of 
any kind, nor for any loss or damage by fire which may happen by 
means of or during an invasion, insurrection, riot, civil commotion, 
or military or usurped power, nor for any loss in buildings unpro- 
vided with good and substantial stone or brick chimneys, the ab- 
sence of which has been the cause of the fire, nor in cohlsequence 
of any neglect or deviation from the laws or regulations of police, 
where such exist, nor by lightning, unless specially mentioned, nor 
for any loss caused by the bursting of a boiler or by explosion from 
any cause, unless fire-engines, and then only for the loss or damage 
by the fire. 

3. If a building shail fall or any part thereof, except as the 


> result of a fire, all insurance by this company on it or its 
contentsshall immediately cease and determine. 
Premium, $300. 4. If the interest of the assured in the prop- 


erty be any other than the absolute fee-simple 
title, or if any other person or persons have any interest whatever 
in the property described, whether it be real estate or personal prop- 
ertv ; or if the building insured stands on leased ground, or if there 
be a mortgage or other incumbrance thereon it must be so repre- 
sented to the company and so expressed in the written part of this 
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policy ; otherwise th e polic: y shall be void. When the property 
shall be sold or encumbered or otherwise disposed of, so that the in- 
terest or li: ibility on the part of the assured herein named shall Cease 
or be changed, this insurance on such property shall immediately 
lerminate., 


Stamp, $1.00. Nore.—By “property held in trust” is in- 

Stamp, $1.00. tended property held under a deed of trust or 

under the appointment of a court of law, or 

property held as eae il security, in which latter case this com- 

pany shall be liable nly to the extent of the interest of the assured 
In such property 


5. If during this insurance the above-mentioned premises shall 
become vacant or unoccupled, ¢ rv if the occupation of such premises 
be change dl, except “us herein speck ially avreed to in writing upon 
this policy, then and from thenceforth, so long as the same shall 
continue Vacant or Hnoccuple “l or shall be so ap propri: ited, applied, 
or used, this pole ‘Vv shall cease and be of no foree or effect. 

The beet 4 ndeavors of the assured shall be used in saving and 
protecting the property from damage at and after the fire, and in 
case of failure so to do this company will not be liable for damage 
caused by such failure and there can be no abandonment to the 


COT pany Ol! the prop rty deseribed., The use of general 
16 terms or anything less than il distinet. specific agreement, 


clearly CX PT ssed and endorsed On) this policy, shall not be 

construed as a waiver of uy printed or written condition or restric- 
tion therein. 
7. In case of any other insurance upon the property herein de- 
scribed, whether made Prior OF subs quent to the date of this policy 
(whether valid or not), the assured shall be entitled to recover of 
Liiis COMMpAany NO greater proportion of the loss sustained than the 
sum hereby insured bears to the whole amount insured thereon ; 
and itis hereby declared and agreed that in ease of the assured 
holding any other policy in this or any other company on the prop- 
erty Insured subject to the conditions of average, this policy shall 
be subject to average in like manner. <Any floating, blanket, or 
general poliey Or polices attaching in Whole or 1 part LO the pProp- 
erty covered by this policy shall, as between the assured and this 
company, be considered as contributing insurance for the full 
amount of such policy or policies and liable as such to pay pro rata 
any loss, total or partial, on the property herein described. 

Reinsurance in ease of loss to be settled in rahe the sum, 
reinsured shall bear to cie whole sum covered by the reinsured- 
company. 

When property coveret by this poliev is damaged by removal 
from a building exposed to loss by fire, such damage shall be borne 
by the Insurers and insured in such proportion as the whole sum 
jusured bears to the whole value of the property covered, of which 
proof, in due form required by this policy, shall be made by the 
claimant so insured, 
The insurance may be terminated at any time at the request 
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of the assured, in which case the company shall retain only the 

customary short rates for the time the policy has been in 
17 force. The insurance may also be terminated at any time, 

at the option of the company, on giving notice to that effect 
and refunding a ratable proportion of the premium for the unex- 
pired term of the policy. It is a part of this contract that any other 
person other than the assured who may have procured this insur- 
ance to be taken by this company shall be deemed to be the agent 
of the assured named in this policy, and not of this company under 
any circumstances whatever or in any transaction relating to this 
this Insurance. 

9. Persons sustaining loss or damage by fire shall forthwith give 
notice in writing of said loss to the company, and as soon thereafter 
as possible render a particular account of such loss, signed and 
sworn to by them, stating whether any and what other insurance 
had been made on the same property, giving copies of the written 
portion of all policies thereon; also the actual cash value of the 
property and their interest therein; for what purpose and by whom 
the building insured or containing the property insured and the 
several parts thereof were used at the time of the loss; when and 
how the fire originated, and shall produce a certificate, under the 
hand and seal of a magistrate or notary public (nearest to the place 
of the fire, not concerned in the loss as a creditor or otherwise nor 
related to the assured), stating that he has examined the circum- 
stances attending the loss, knows the character and circumstances 
of the assured, and verily believes that the assured has, without 
fraud, sustained loss on the property described to the amount which 
such magistrate or notary public shall certify. The assured shall, if 
required, submit to an examination or examinations, under oath, 
by any person appointed by the company either before or after the 
rendering of the particular account of loss as heretofore provided, 

and subseribe to such examinations when reduced to writing, 
1s and shall also produce their books of account, bills, invoices, 

and other vouchers, and exhibit the same for examination at 
the office of the company and permit extracts and copies thereof to 
be made; the assured shall also produce certified copies of all bills 
and invoices the originals of which have been lost, and shall ex- 
hibit all that remains of the property that was covered by this 
policy, damaged or not damaged, for examination to any person or 
persons named by the company and as a part of the preliminary 
proofs of loss. ‘The assured shall, if the claim shall be for building 
destroyed by fire, if requested so to do, furnish the company with 
plans or specifications of the buildings destroyed or damaged, which 
sliall be duly verified by the oath of the assured, which said plans 
and specifications shall be conclusive against the assured as to the 
plan and description of the property described. 

When personal property is damaged the assured shall forthwith 
cause to be put in order, assorting and arranging the various articles 
according to their kinds, separating the damaged from the undam- 
aged, and shall cause an inventory to be made and furnished to the 
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company of the whole, naming the quantity, quality, and cost of 
each article. 

10. The amount of sound value and of damage to the property, 
whether real or personal, covered by this policy or any part thereof 
may be determined by mutual agreement between the company 
and the assured, or, failing to agree, the same shall then, at the writ- 
ten request of either party, be submitted to competent and impartial 
arbitrators, one to be selected by each party, the two so chosen, In 
case ol disagreement, to select a third, and the award of any two of 

whom,in writing under oath. shall be binding and conclusive 
L) as to the amount of such loss or damage, but shall not de- 

termine the validity of the contract nor the liability of this 
company nor any other question except only the amount of such 
loss or damage. Each party shall pay their own arbitrator and 
one-half the cost of the third [t shall be optional with the com- 
pany to repair, rebuild, or replace the property lost or damaged 
with like kind and quality within a reasonable time, giving notice 
of their intention to do so within sixty davs after receipt of the 
proofs herein required, and until such proofs, plans and = specitica- 
tions, declarations and certificates, are produced and examinations 
and arbitrations permitted by the claimant and had the loss shall 
not be payable. 

In case of loss on property held in trust or on commission, or if 
the interest of the assured be other than the entire and sole owner- 
ship, the names of the respective owners and mortgagees shall be 
set forth, together with their respective Interests therein. 

If this policy Is made payable in case of loss to a third party or 
held as collateral security the proof of loss shall be made by the 
party originally insured, unless there has been an actual sale of the 
property covered consented to as required by the conditions of this 
policy. All fraud or attempt at fraud by false swearing or other- 
wise shall forfeit all claim on this company and shall be a complete 
bar to any recovery for loss under this policy. 

The cash value of property destroyed or damaged by fire shall 
In no case exceed what would be the cost to the assured at the time 
of the fire of rep! iclug the same, and in ease of the depreciation of 
such property from use or otherwise a suitable reduction from the 
cost of replacing shall be made to ascertain the actual cash value 

at the time of the fire. 
20 11. All insurance of rents by this policy shall be under- 

stood ana agreed to upon the terms, cenditions, and limita- 
tions following: The company shall indemmify the insured from 
any loss of rent he may sustain by a fire happening within the 
period limited to the building specified, whereby it shall have become 
untenantable. The loss shall be computed from the date of the fire 
and shall cover the actual loss or rent by reason of the premises or part 
thereof having been rendered untenantable by fire, not exceeding 
the rate of rent per annum expressed in the policy by the sum in- 
sured thereon and for a time not to exeeed the period of twelve 
months nor the time when the building ean be made tenantable by 
the use of due diligence. It is also understood and agreed that the 
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assured shall proceed without delay and with dispatch to repair or 
rebuild the damaged or burnt building. 

12. This insurance (the risk not being changed) may be con- 
tinued for such further time as may be agreed on, provided the 
premium therefor is paid and a receipt given for the same, with the 
signatures of the president and secretary and countersigned by the 
regular commissioned agent of the company named thereon, and it 
sliall be considered as continued under the original representations 
and for the original amounts and divisions unless otherwise speci- 
fied in writing; but in case there shall have been any change in the 
risk, either within itself or by neighboring buildings, at the time of 
renewal the renewal shall be void. 

Whenever this policy may have become void from any cause it 
shall not be revived or reinstated by the issue of any renewal certifi- 
cate or receipt or in any other way except by a special contract 
for such reinstating in writing thereon or by the issuing of a new 

policy. 
21 13. It is furthermore hereby expressly provided and mu- 

tually agreed that no suit or action against this company for 
the recovery of any claim by virtue of this policy shall be sustained 
in any court of law or chancery until after an award shall have 
been obtained fixing the amount of such claim in the manner 
above provided, nor unless such suit or action shall be commenced 
within twelve months next after the date of the fire from which 
such loss shall occur, and should any suit or action be commenced 
against this company after the expiration of the aforesaid twelve 
months the lapse of time shall be taken as conclusive evidence 
against the validity of such claim, any statute of limitation to the 
contrary notwithstanding. 

kes Kerosene ol! may be used jor lights in dwellings, stores, 
churches, and school-houses and kept. for sale in stores in quan- 
tities not exceeding five barrels, to be drawn by daylight only. 

fey Steam-power threshers.—The use of steam power for thresh- 
ing grain or pressing hay without consent of the company endorsed 
thereon will avoid this poliev. Jea~ Gas.—The generating or evap- 
orating within the building or contiguous thereto of any substance 
for a burning gas or the use of gasoline for lighting will avoid 
this policy unless permitted in writing hereon. jeg Fences and 
other vard fixtures, also furniture and fixtures contained in any 
building, are not insured under the within policy unless separately 
and specifically mentioned. yes Plate-glass in doors and windows, 
when of the dimensions of nine feet square or more, and pier or 
mantel glasses or mirrors are not covered by the insurance on the 
building, but must be separately and specifically insured. pe 
l'rescoed work or gilding on walls or ceilings is not covered by in- 
surance on the building, but must be separately and specifically 

insured. 
22 Kee Goods in show-wjndows, where lights are used, must 
be separately and specificaliy insured, otherwise they are not 
covered by this policy. ses> Builders’ risk.—The working of car- 
penters, roofers, tinsmiths, gas-fitters, plumbers, or other mechanics 
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in building, altering, or repairing the premises named in this policy 
will avoid the same, unless permission for such work be endorsed 
in writing hereon, except in dwelling-houses only, where five days 
are allowed in any one year for incidental repairs without notice or 
endorsements. fies” It is hereby understood and agreed by and be- 
tween this company and the assured that this policy is made with 
reference to the foregoing terms and conditions as to the classes of 
hazards and memoranda printed Ol) the back of this policy, which 
ure hereby declared LO he il part of thus contract, and are to he used 
and resorted to in order to determine the rights and obligations of 
the parties hereto in all cases not herein otherwise specifically pro- 
vided for in writing. 
ln witness whereof the Phenix Insurance Company ae caused 
these presents LO be — by thet ‘ president and attested aS their 
secretary in the city I} rooklyn, county of Kings, N. Y., but the 
un til counte rsigned by Whit:: nd Riggen, 
t Portland, Oregon. : 


STEPHEN CROWELL, President. 
PHILANDER SHAW, Secretary. 


same shall not be binding 


. 
agelts for t he Colupany ul 


Countersigned at Portland, Oregon, this 21st day of April, 1SS4. 


WHITE & RIGGEN, Agents. 
Original endorsed: Filed July 10, 1885. R. H. Lamson, clerk. 


23 And afterwards, to wit, on the 11th day of July, 1885, there 
was Issued out of said court a subpwna ad respondendum in 
words and figures as follows, to wit: 


24 DISTRICT OF OREGON, a8 


[ certify that on the 13th day of July, 1885, at Portland, Multno- 
mah county, in sald district, | duly served the within subpana ad 
resp. upon the therein-named defendant, The Phenix Jusurance 
Company of Brooklyn, by exhibiting said writ to Milton W. Smith, 
its att’y,and by delivering to a personally a true copy of said writ, 
duly certified to by me as U.S. marshal, together with a copy of the 
complaint in the within-ent tled suit, duly certified to by the clerk 
of the circuit court for said district. 

PENUMBRA KELLY, 
United States Marshal, 
By P. A. MARQUAM, JR., Deputy 
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95 In the Cireuit Court of the United States for the District of 
( yregon. 


jamin Holladay against Joseph Holladay, 


' * No. 1150. Sauity 
Complainant, 0.1150. In Equity. 


Subpena ad Re- 


D. P. Toompson, Receiver in the Suit of Ben- ) 
| 
| spondendum. 


vs. 
Tne Puentx INsuRANcE Company OF BROOK- | 
LYN, Defendant. 


a 


The President of the United States of America to the Phenix In- 
surance Company of Brooklyn, Greeting: 

You and each of you are hereby commanded that you be and 
appear in said circuit court of the United States, at the court-room 
thereof, in the city of Portland, in said district, on the first Monday 
of August next, which will be the 3rd day of August, A. D. 1885, 
to answer the exigency of a bill of complaint exhibited and _ filed 
against you in our said court, wherein D. P. Thompson, receiver 
in the suit of Benjamin Holladay against Joseph Holladay, are 
complainant and vou are defendant, and further to do and receive 
what our said circuit court shall consider in this behalf, and this 
you are in nowise to omit under the pains and penalties of what 
may befall thereon. 

And this is to command you, the marshal of said district, or your 
deputy to make due service of this our writ of suabpeena and to have 
then and there the same. 

Hereof fail not. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

Supreme Court of the United States, and the 
Seal of U.S. Cireuit seal of our said circuit court, affixed at Port- 
Court tor Oregon. land, in said district, this 11th day of July, 
in the year of our Lord one thousand eight 
hundred and eighty-five, and of the Independence of the United 
States the one hundred and — 
t. H. LAMSON, Clerk, 
.. Bb. LAMSON, 
Deputy Clerk. 

MemornanpumM.—Pursuant to equity ruie No. 12 of the Supreme 
Court of the United States, the defendant is to enter his appearance 
in the above-entitled suit in the office of the clerk of said Court on 
or before the day at which the above writ is returnable; otherwise 
the complainant’s bill therein may be taken pro confesso. 


By 


[Endorsed:] No. 1150. In the circuit court of the United States 
for the district ef Oregon. In equity. D. P. Thompson, receiver, 
vs. The Phenix Insurance Company of Brooklyn. Subpana ad re- 
spondendum. Returned and filed July 18, 1885. R. H. Lamson, 
clerk, by —— , deputy clerk. 


26 And afterwards, to wit,‘on the Srd day of August, 1885, 
there was duly filed in said courta pr LCI Pe for appearance 
of defendant in words and figures as follows, to wit: 
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27 In the Cireu't Court of the United States for the District of 
(Jrevon. 


D. P. Thompson, Receiver in the Suit of Benjamin Holladay 
against Joseph Holladay, 
US. 
The Puenrx INsurance Company or BrooktiyN, a Corporation. 


EE re soem, a 


To the cle) k of the above-¢ ntitled court: 
You will please enter my appearance as solicitor in the above- 
entitled cause for the defendant above named. 
P. L. WILLIS, 
Solicitor for Defendant. 


Endorsed: Filed August 8, 1885. R. H. Lamson, clerk. 


28 And afterwards, to wit, on the 4th day of September, 1885, 
there was duly filed in said court a demurrer to the bill in 
words and figures as follows, to wit: 


at) In the Cireuit Court of the United States for the District of 
Oregon, 


- 2 ‘THOMPSON, Receiver in the Suit of Benjamin Holladay ) 
against Joseph Holladay, Complainant, 

VS. 

THe Puenrx [xsurance Company or Brookiyn, Defendant. | 


The demurrer of The Phenix Insurance Company of Brooklyn, the 
above-named defen lant, to the complainant’s bill of complaint in 
the above-entitled Cause. 


This defendant, The Phenix Insurance Company of Brooklyn, 
by protestation, not confessing or acknowledging all or any of the 
matters or things in the said complainant's bill to be true in such 
manner and form as the same are therein set forth, demurs thereto, 
and for cause of demurrer says that the complainant’s said bill of 
complaint, in case the same were true, which this defendant in no- 
wise admits, contains not any matter of equity whereon this court 
can ground any decree or give the complainant any relief or assist- 
ance as against this defendant. 

That said bill contains no matter showing that the complainant 
or Kdward 8. Kearney, the complainant's predecessor In office, was 
at the time of the making of the alleged contract with the defend- 
ant, in the complainant's bill deseribed, authorized by the circuit 
court of the State of Oregon for the county of Multnomah to enter 
into such alleged contract. 

Wherefore, and for divers other defeets and causes of demurrer 
appearing in the said complaimant’s said bill, this defendant demurs 
thereto and humbly demands the judgment of this honorable court 
whether it shall be compelled to make any answer to the said bill, 
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and prays to be hence dismissed, with its reasonable costs in 
OU) this behalf most wrongfully sustained. 
WILLIAMS & WILLIS, 


NSohicitors and Counsel for Defendant. 


STATE OF OREGON, ! : 
’ , SS hg 
County of Multnomah, | 
I, Ff. V. Andrews, being first duly sworn, say: I am managing 
agent of the above-named defendant, and that the foregoing de- 
murrer is not interposed for delay. 


Fr. VIGNE ANDREWS. 


Subseribed and sworn to before me this 2nd day of Sept., 1885. 
[SEAL. | P. L. WILLIS, 
Notary Publie for Oregon. 


I, P. L. Willis, do hereby certify that € am solicitor and counsel 
for the above-named defendant, and that, in my opinion, the fore- 
gong demurrer is well founded in point of law. 


P. L. WILLIS. 


STATE OF OREGON, ee 
County of Multnomah, og 
Due service of the foregoing demurrer is hereby accepted, at Port- 
land, Oregon, this 4th day of September, 1885, by receiving a copy 
thereof, duly certified to as such by P. L. Willis, solicitor & counsel 
for def 't. 
FECHHEIMER & ACH, 


Attorneys for Complainant. 


Endorsed: Filed Sept. 4, 1885. KR. UH. Lamson, clerk, by R. B. 
Lamson, deputy. ! 


ol And afterwards, to wit, on Monday, the 5th day of October, 

1885, the same being the Ist judicial day of the regular Oc- 
tober term of said court—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in said ease, to wit: 


32 In the Cireuit Court of the United States for the District of 
Oregon. 


D. P. THompson, Receiver, 
rs. No. 1150. 
Ture PHenix INSURANCE COMPANY OF BROOKLYN. ( 


OcTOBER 5, 1885. 
Now, at this day, on motion of Mr. Henry Ach, of counsel for the 
complainant, it is ordered that the demurrer to the bill be, and the 
same is hereby, set for hearing on Monday, October 12, 1585. 


(Signed) DEADY, J. 
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Endorsed: Filed Oct. D, 6. Lamson, clerk, by R. B. 
Lamson, deputy. 


33 And afterwards, to wit,on Monday, the 9th day of Novem- 

ber, ISS5, the same being the 21st judicial day of the regular 
October term of said court—present, the Honorable Matthew ¥ 
Deady, United States district judge, presiding--the following pro- 
ceedings were had in said case, to wit: 


od In the Cireuit Court of the United States for the District of 


( recon. 


1). ¢ ‘THOMPSON, he celver, 
, >No. 1150. 


Le, 
Toure Puenrx INSURANCE COMPANY. 
NOVEMBER 8, 1885. 

This cause was heard on the demurrer to the bill and argued by 

Mr. Henry Ach, of counsel for complainant, and by Mr. P. L. 

Willis. of eounsel for defendant: on consideration whereof it is 

orders 7. and adjudged tliat said demurrer he, and the same Is hereby, 

sustained; and thereupon, on motion of the complainant, it 1s or- 

dered that the compiainant have leave to file an amended bill herein 
with- twenty days herefrom. 


(Signed) DEADY, J. 
Endorsed: Filed Nov. 9, 1885. TR. H. Lamson, clerk, by R. B. 


Lamson, deputy. 


_~ 


ow And afterwards, LO Wit, on the 9th day of November, ISS5, 
there was duly filed in said court an opinion in words and 
figures as follows, to wit: 


ert) Lnited States Cireuit Court. District of Oregon. 
VIONDA Ze Nove mie )’ o. ISS. 


LD). P. Thompson, Receiver, 
y -No. 1150. 
Tue Puaexix Inscrance Company. } 


Suit to reform a policy of insurance. 


(1.) Limitation on right to sue on a policy of insuranee.—A policy 
of insurance contatned in effect this stipulation : (1) No action 
shall be commenced thereon to recover for a loss thereunder 
until the amount thereof was ascertained by agreement or ar- 
bitration ; and (2) no such action shall be maintained unless 
commenced within Ohe Vear after the date of the fire Irom 
Which the loss occurred. Ileld, that unless the assured was 
prevented DY the action or non-action of the Insurer in the 
matter of ascertaining the amount of the loss. he must ecom- 
mence his action therefor within the time specified in the stip- 
ulation. 
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(2.) Reformation of policy.—A demurrer to a bill for the reforma- 
tion of a policy of insurance will be sustained when it appears 
that by reason of the lapse of time no action can be main- 
tained thereon for any cause when reformed. A court will only 
decree the reformation of an instrument as a means of enabling 
a party thereto to assert or maintain some right thereunder. 


Drapy, J.: 


On April 21, 1884, the defendant, in consideration of the sum of 
$300 paid to it by E.S. Kearney, insured him, as “ receiver for Hol- 
laday v. Holladay, in the sum of $5,000 against loss or damage by 
fire on a half interest in the Clarendon Hotel and furniture for the 
term of one year from April 27th; and on the night of May 19, 
1584, the property was destroyed by fire. 

This suit was brought on July 10, 1885, to reform the policy by 
the plaintiff as the successor of Kearney in said receivership. 

The bill alleges that by mistake the policy was made payable to 
suld Kearney “instead of the receiver in said suit of Holladay v. 
Holladay and his successors and for the benefit of whom it might 
concern,’ and prays that it may be reformed by adding therein, 
after the words “ E. S. Kearney,” the words “ ‘as receiver in the 
suit of Benjamin Holladay against Joseph Holladay, for and on 
account of his successors, as such receiver, and for the benefit of 
Whom it might concern;’ and that the sum so insured by said de- 
fendant on said building and furniture be paid to your orator ac- 
cordingly.” 

The defendant demurs to the bill, and for cause of demurrer as- 
signs, among others, the following: “ The plaintiff’s right is barred 
because he did not commence this suit within twelve months next 
atter the date of the fire from which the loss occurred.” 

The policy contains a stipulation to the effect that a loss arising 
thereunder is not payable until the proof thereof is furnished, and 
in case of arbitration the award fixing the amount thereof is had ; 
and also this: 

“It is furthermore hereby expressly provided and mutually 
agreed that no suit or action against this company for the recovery 
of any claim by virtue of this policy shall be maintainable in any 
court of law or chancery until after an award shall be obtained 
fixing the amount of such claim in the manner above provided, 
nor unless such suit or action shall be commenced within twelve 
months next after the date of the fire from which such loss shall 
occur; and should any suit or action be commenced against this 
company after the expiration of the aforesai., twelve months, the 
lapse of time shall be taken and deemed as conclusive evidence 
against the validity of such claim, any statute of limitation to the 
contrary notwithstanding.” 

There is no claim that the right to bring this suit has been de- 
layed over a year from the date of the fire from which the loss oc- 
curred by any dispute concerning the value of the property 
destroved. On the contrary, it appears from the bill that the proof 
of the loss was duly made and that the amount of — is not contested, 


v—v11 


rf 


1S D. P. THOMPSON, RECEIVER, VS. 


but that the payment thereof is refused to the plaintiff solely on 
the ground that by the terms of the policy it is payable to Kearney 
only. 

‘Therefore the question does not arise 1n this case whether ath 
action could be maintained on this poliey by the assured, after the 
expiration of a year from the date of the fire, in case he had been 
delayed in the commencement of the same on account of a dispute 
and arbitration concerning the amount of the loss. 

Cases may arise under such a policy when the dispute and arbi- 
tration are, without any fault of the assured, so prolonged that un- 
less he is allowed to commence an action after the expiration of a 
year from the date of the fire he would, under the combined Opera- 
tion of these two stipulations, be deprived of all legal remedy. 

ut in this case the suit was not brought until 15 months and 21 
days after the fire at which the loss occurred, and no excuse or rea- 
son is given for the delay. 

It is well established that a stipulation limiting the time within 
Which an action may be brought on a poliey of insurance ts valid 
and binding on the parties thereto; but that if it is ambiguous, 
either in itself or taken in connection with other provisions or stipu- 
lations in the policy, the ambiguity must be resolved in favor of the 
assured. See Spare vs. Home Mutual Insurance Company, 9 Saw., 
135, and cases there cited. 

The stipulation for limitation in this poliey is, considered by 
itself, plain and susceptible of but one meaning; and, putting aside 
the provision concerning an award as inapplicable in this instance, 
there is nothing In the poliey to qualify or render it doubtful. 

Unlike the stipulation in Spare vs. Home Mutual Insurance Com- 
pany, supra, in which the right to sue was limited to one year from 
the time the loss “ occurred,” which, in conjunction with the sixty 
days also allowed the COM Pany to ascertain whether any loss had 
“occurred” and make payment thereof, was held to mean one year 
from the expiration of said sixty days, the limitation in this case is 
a year from a day certain, to wit, the day of the fire, and unless the 
assured is prevented by the action or non-action of the company In 
the matter of ascertaining the amountof the loss from commencing 
an action within that time he must do so or he will be barred there- 
from. 

but it is said that this is a suit to reform this contract as well as 
to enforce it, and that the stipulation as to time does not apply loa 
suit for such relict, and therefore the demurrer is too broad and 
must be overruled. 

But the court will not reform an instrument merely for the sake 
of reforming it, but only to enable a party to assert some right 
thereunder, and if an action thereon by the assured to recover the 
amount of loss Is already barred by lapse of time there is no claim 
that can be asserted under it against the defendant. 

[In Davidson vs. Phoenix Insurance Company, 14 Saw., 594, Mr. 
Justice Field held, in a case like this, that when the remedy on the 
policy for the insurance was barred, according to the stipulation 
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therein, by lapse of time the court would not undertake to reform 
the instrument, because there was “ no occasion ” for so doing. 

This conclusion is not reached without reluctance. So far as 
appears, there is, in good morals, no sufficient reason why the de- 
fendant should not pay this claim according to the real intention of 
the parties to the contract—that is, to the receiver for the time being 
in the ease of Holladay vs. Holladay, for the benefit of whom it 
Mav concerh, Such cases as this suggest the necessity of some 
legislation simplifying the contract of insurance and, within certain 
limits, declaring its effeet, and,in case of loss, who may claim the 
benefit of it and maintain an action against the insurer to enforce it. 

ut, as it is, the parties to this contract have deliberately agreed 
that unless the assured brings lis action to recover for the loss 
within a vear from the date of the fire he is forever barred from so 
doing, and the court cannot disregard the stipulation. 

Nor is it intended to suggest that this limitation of the time in 
which to sue is either unwise or unjust. In this class of cases 
especially every consideration of justice and convenience requires 
that claims for losses should be speedily settled while the witnesses 
are Within reach and the facts are fresh in their recollection. 

But the law should have come to the aid of this defective con- 
tract and authorized the plaintiff to maintain an action thereon to 
recover this loss, as the successor in office of the person who effected 
the insurance, for the benefit of whom it might concern, without 
anv reformation of the instrument or delay on that account, 

The demurrer is sustained and the bill dismissed. 


Mr. Henry Ach for the plaintiff. 
Mr. P. L. Willis and Mr. Milton Smith for the defendant. 


>” 


Oi And afterwards, to wit, on the 9th day of November, 1885, 
there was duly filed in said court a cost bill in words and 
figures as follows, to wit: 


38 In the Circuit Court of the United States for the District of 
Oregon. 
D. P. Tuompson, Receiver, &c., Plaintiff, ) 
vs. No. 1150. 
Tue Puenrx Insurance Co. or Brooktyn, Defendant. ( 


Statement of disbursements claimed in the above-entitled cause, 
VIZ: 
COPE 0 GD cccnadcnwecnccccnn caste oe $ 90 
Mareheals MOG .dncaccnccncccocucces eee 
Coste 10 1OWOP C0088 6 nncc ccccnce cennsi beneuneeeeet ones 
POV vittntiviiamnsn coccnnvninniin soiiaioaseibdis neil saeoiaaiciins 
Depositions tia tiiti(*iibhne duanesee+ebtiéeebenbeoenebaanaineg 
Attorney's RO cinadcnccn co cccecccestsmemtenainnae: ae ee 
Attorney’s fee for taking — depositions at $2.50 each —_-- - 
PEROT S TB iiriditaeinn cnn cece nena 


eT i. aes mates an eee a eee alae 
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OSS EAE SENOS sks vias tailing 
i CC. oes ee 


TO voice tintictnint mn a ae 

| Endorsed :] No. 1150. In the circuit court of the United States 
for the district of Oregon. D. P. Thompson, plaintiff, vs. The 
Phenix Ins. Co., defendant. Cost bill. Original endorsed: Filed No- 
vember 9, 1886. R. H. Lamson, clerk, by RK. B. Lamson, deputy 


clerk. 


DistTRICT OF OREGON, 88: 


[, P. L. Willis, being duly sworn, say: [am solicitor for defendant 
in the above-entitled cause; that the costs and disbursements set 
forth above have been necessarily Ineurred in the prosecution of 
this suit, and that def’t is entitled to recover the same from the 
complainant. 


P. L. WILLIS. 


Subseribed and sworn to before me this Nov. 9, 1885. 
R. H. LAMSON, Clerk, 
By R. B. LAMSON, 
Deputy Clerk. 


39 And afterwards, to wit,on the 25th day of November, 1885, 
there was duly filed in said court an amended bill of com- 
plaint in words and figures as follows, to wit: 


10 In the Cirevit Court of the United States for the District of 
Oregon. 


D. P. Thompson, Receiver in the Suit of Benjamin Holladay, ) 

Plaintiff, against Joseph Holladay, Defendant, Complainant, — | 

vs. > 

THe PHEentx INsuRANCE CoMPANY OF BROOKLYN, a Corporation, | 

Defendant. 

To the judges of the circuit court of the United States for the dis- 
trict of Oregon : 


D. P. Thompson, of Portland, Oregon, and a citizen of the State 
of Oregon, by leave of court first thereunto had, brings this his 
amended bill against The Phenix Insuranee Company of Brooklyn, 
a corporation duly organized and existing under and by virtue of 
the laws of the State of New York and a citizen of the State of New 
York ; and thereupon your orator complains and says— 

That vour orator now is and ever since the 19th day of May, A. 
D. 1884, has been the duly appointed, qualified, and acting receiver 
— the suit of Benjamin Holladay, plaintiff, against Joseph Holla- 
day, defendant, which suit is now and at all the times herein men- 
tioned was pending and is undetermined in the cireuit court of the 
State of Oregon for the county of Multnomah. 
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That the defendant, The Phenix Insurance Company of Brook- 
lyn, is and at all the dates and times herein mentioned was a cor- 
poration duly organized, existing, and doing a fire-insurance busi- 
ness uuder and by virtue of the laws of the State of New York and 
having an office and doing business in the State of Oregon. 

That from the 17th day of November, 1883, to and including the 
19th day of May, A. D. 1884, and to the appointment and qualifica- 

tion of your orator as herein alleged, one Edward S. Kearney, 
4] now and at all the dates and times herein mentioned a citi- 

zen of the State of Oregon, was the duly qualified, appointed, 
and acting receiver ia said suit of Benjamin Holladay, plaintiff, 
against Joseph Holladay, defendant. 

That from the 17th day of November, A. D. 1885, continuously 
upto the time of its destruction by fire, as hereinafter stated, that 
certain four-story frame building then and at all times herein stated 
situated on the northwest corner of North First and F° streets, in 
the city of Portland, Multnomah county, Oregon, and known as the 
Clarendon Hotel, together with the furniture therein and the land 
upon which said building was situate, was in the Joint possession 
and under the control of said Edward S. Kearney as such receiver 
in said suit of Holladay against Holladay and R. Koehler and J.N. 
Dolph, the one-half interest undivided in and to all of said prop- 
erty being owned by said R. Koehler and J. N. Dolph,and the title 
to the remaining undivided one-half thereof being involved and 
in dispute in suit of Holladay against Holladay and being in the 
possession and under the control of said Edward 8S. Kearney as such 
receiver in said suit as aforesaid. 

That in and by the orders appointing your orator and said Ed- 
ward 8S. Kearney receiver in said suit of Holladay against Holladay 
such receiver was directed, authorized, and empowered to take pos- 
session of, manage, and control and keep the property above de- 
scribed safely and for the best interests of the parties who should 
tinally be entitled thereto or as the court might direct. 

That in pursuance of his duty as such receiver the said Edward 8. 
Kearney was,on the 21st day of April, 1884, assuch receiver, desirous to 

insure against loss or damage by tire for himself as such re- 
12 ceiver and for his successors and for the benefit of whom it 

mightconcern thesaid one-half interestin said Clarendon Hotel 
building for the sum of four thousand dollars, and the said one-half 
interest In the said furniture for the sum of one thousand dollars, while 
said interests in said property were in said suit Involved; that said Ed- 
ward S. Kearney, receiver as aforesaid, and in his capacity and act- 
ing as such receiver, and not otherwise, was solicited for said insur- 
ance by the defendant herein, and that it was, on the said 21st day 
of April, A. D. 1884, understood and agreed between the defendant 
herein and the said Edward S. Kearney as such receiver that the 
sald defendant would insure against loss or datnage by fire the said 
one-half interest in said building and the furniture contained 
therein, the title to which was involved in said suit of Holladay 
against Holladay, and make said loss and the policy of insurance 
pavable to the said Edward 5. Kearney as sueh receiver in the suit 
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of Holladay against Holladay and his suecessors and for the benefit 
of whom it might concern in the sum of four thousand dollars on 
the said one-half interest in said building hereinbefore described 
and the sum of one thousand dollars on the said one-half interest 
in said furniture therein for the full term of one year from the 27th 
day of April, A. D. 1884, at noon, and that it would receive as pre- 
mium therefor the sam of three hundred dollars from said receiver. 

And your orator further shows that thereafter, on the 21st day of 
April, 1SS4, the said defendant Insurance company, with the Intent 
and design to carry into effect said agreement, did cause to be made 
a writing or policy of insurance, signed by its president and secre- 
tary and countersigned by its local agents at Portland, Oregon, bear- 
ing date the 2Ist day of April, 1584, a copy of which is hereunto 

annexed, marked Exhibit “A,” and which your orator prays 
Ie) may be taken as a partof this his bill of complaint, and did 

then and there deliver said policy of insurance to said Ed- 
ward S. Kearney, the then receiver in said suit. 

And your orator further says that although when said insurance 
COMpany, cl ic ndant, had SO agreed to insure sald building and fur- 
niture as aforesaid and for the amounts as aforesaid it was well 
known to said defendant that said Edward 8. Kearney Was merely 
the receiver in said suit of Holladay against Holladay, and that 
said property sO acres (| ce be insured iis aforesaid Was nD dispute in 
said suit, and that sara edward 8, Kearney had no interest therein 
of any nature save as such receiver, and that when said agreement 
was made and said policy issued he was acting as such receiver, 
and the premium therefor was to be paid out of the moneys in the 
hands of the receiver in said suit as such receiver, vet by accident 
and mistake of both said Edward 8. Kearney and said defendant 
said insurance on said property mentioned was made payable by 
the termsof said poliey to said Edward S. Kearney instead of to the 
receiver in the suit of Holladay against Holladay and his succes- 
sors and for the benefit of whom it might coneern, and said policy 
was issued without the usual clause commonly inserted in such 
policies and agreed upon, namely, that said insurance was effected 
for whom it might Coucerth. 

And your orator further says that said defendant knew and was 
distinctly ingormed by said Edward 8S. Kearney at the time when 
said Insurance was agreed upon that he, the said Kearney, was the 
mere receiver lu said suit and had no personal interest in said prop- 
erty and no interest whatever therein except as receiver in sald sult, 
and was at the time distinetly informed by said Kearney and so 

the fact was that said property, insured and to be insured, 
if was owned by either the plaintiff or defendant in said suit of 

Holladay against Holladay, and that said property and the 
title thereto was in litigation in said suit and was then In possession 
of and under the control of said receiver as such and not other- 
wise; and the said defendant did understand, consent, and agree, 
and at the time of said agreement to insure said one-half interest 
1) sald building and furniture was made with said receiver in 
said suit and before said policy of insurance so made to carry 


a 
| 


a 


| 
~ 


ee 
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said agreements into effect was written and signed, that said in- 
surance was to be made for the benefit of and on account of whom- 
soever was then or might thereafter be receiver in said suit and 
pavable to such receiver in said suit for the benefit and on 
account of whomsoever was concerned in said suit: that the fact 
was and is, it was so understood by defendant at said time, that said 
Kearney was not the owner of said property or any thereof nor in- 
terested therein in any way except as before stated, and by mere 
inadvertence, accident, and mistake in writing said policy of in- 

surance it was omitted to be inserted therein that said in- 
45 surance was made by said receiver as receiver in said suit 

and for his suecessors as such and for the benefit of whom it 
might concern, and was to be paid to the receiver in said suit as 
such in ease of loss. 

And your orator alleges that said policy was delivered by said 
defendant and was received by said Edward 8S. Kearney in the full 
belief and understanding that the interest of the parties to said suit 
of Holladay against Holladay in said building and furniture to the 
extent of the sums named in said policy was thereby insured and 
protected by said policy of insurance in accordance with the direction 
of said Kearney and in accordance with the understanding and 
agreement between him and the said defendant. 

And your orator alleges that said defendant did not at onee col- 
lect the premium due upon said policy, but did extend the custom- 
ary credit therefor to the receiver in said suit of Holladay against 
liolladay as such receiver and not otherwise, and that said pre- 
mium was paid and accepted by sai! defendant, as is hereinafter 

more particularly alleged. 
4G And your orator further says that on May l4th, 1854, an 

order was duly made and entered in said cireuit court of the 
State of Oregon for Multnomah county in said suit of Benjamin 
Holladay, plaintiff, against Joseph Holladay, defendant, accepting 
the resignation of and removing said Edward S. Kearney as re- 
ceiver in said suit and appointing vour orator as such receiver, said 
resignation to take effect from the time when his suecessor had duly 
qualified and entered — the performance of his duties as such re- 
ceiver, and said Kearney was therein and thereby directed that upon 
vour orator duly qualifying as such receiver as aforesaid that said 
Kearney should deliver to your orator all property by him, said 
Kearney, held or controlled as receiver in said suit, which embraced, 
among other things, the policy of insurance herein mentioned and 
the property insured or intended to be insured thereby, and your 
orator says that thereafter, on May 19th, 1884, he, your orator, duly 
qualified as such receiver. 

And vour orator further says that on May 19th, 1884, at night 

and after your orator had duly qualified as such receiver as 
47 aforesaid, but before the herein-described or any of the 
property in said suit involved was delivered to or came into 
the possession of your orator as such receiver, and while said insured 
property was still in the possession and control of said receiver, 
Edward 8. Kearney, the said hotel building and thefurniture therein, 
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and mentioned and deseribed in said policy of insurance, was, with- 
out any fault, failure, neglect, or omission on the part of said Kear- 
ney or your orator or any other person or persons in any way inter- 
ested therein, totally destroyed by fire. A loss was thereby caused 
and sustained by suid one-half interest In said building, to whom- 
soever should be adjudged the owner thereof in said suit, of more 
than nine thousand dollars and by said furniture contained therein 
of more than three thousand dollars. 

And your orator submits that, by reason of the premises and the 
payment of said insurance premium as hereinafter alleged, he 1s 
justly and equitably entitled to have said mistake so made‘in draw- 
ing and writing said poliey of insurance corrected and said policy 
reformed by adding therein, after the words “ kdward S. Kearney,” 
the words “as receiver in the suit of Benjamin Holladay against 
Joseph Holladay for and on account of his successors as such re- 
ceiver and for the benefit of whom it might concern,” and that the 
sums so insured by said defendant on said building and furniture 
be paid lo your orator accordingly. 

And your orator rllewes threat subsequent to said May 19th, 1SS4, 
ana long prior to ihe commencement of this suit sail policy of in- 
surance was delivered by said Kearney to your orator, and that 
your orator ever since has been and still is the holder thereof as 
such receiver. 

And your orator says that said suit of Holladay against Holladay 

is still pending and undetermined in said circuit court of 
4s Multnomah county, for the State of Oregon. 

And your orator further says that he did in all respects 
comply with and fulfill all conditions and requirements on lis part 
to be performed as required in said poliey of insurance, and that he 
did, more than SIXty days prior to the commencement of this suit 
and immediately after the fire at which said loss occurred, make and 
deliver to said defendant written notice of said fire, and did, shortly 
thereatter and as soon as possibleand more than sixty days prior to 
the commencement of this suit, render a particular account of said 
loss occasioned by said fire to the defendant, which said particular 
account was signed and sworn to by vour orator and did contain 
therein a statement of other insurance and the written portion of 
other policies ; also the interest of your orator In said destroved 
property and the cash value of said property and the use to which 
said building desertbed as hereinbefore was put and was used, and 
all other requirements, as contained in section 9 of said policy; that 
sald Prools of loss were duly delivered to and retained by sald de- 
fendant, and were by said defendant aceepted without any manner 
of objections: that about thirty days after said fire and after the 
acceptance of sald proofs of loss by defendant vour orator threatened 
to commenee suit at once to recover said loss and informed the 
agents of the defendant that he would so do; that thereupon said 
defendant, by its said duly authorized agents, stated to your orator 
that under the provisions of said policy of insurance no suit could 
be brought until sixty days after the receipt of the proofs of loss 
had elapsed, and directed your orator’s attention to the provisions 
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in said policy limiting the commencement of suit as by said 
agents; stated that said agents then and there did further rep- 
resent that there was no question made as to the loss or 
49 its payment, except that the company was considering the 
fact that a change had occurred in the receivership in the 
cause of Holladay against Holladay; that said agents did then and 
there further assert and represent to your orator that they bad writ- 
ten to said company advising them to pay said loss and informed 
your orator that the company would undoubtedly so do; that there- 
after,on the 27th day of June, A. D. 1884, the said defendant, by its 
agents, did demand of your orator the payment of the premium upon 
said policy of insurance, and did at said time further assure and 
represent to your orator that said loss so insured against by said 
defendant would undoubtedly be paid as soon as the home office 
could act thereon; that, acting upon said representation then so 
made by said defendant, your orator did, on said 27th day of June, 
A. D. 1584, pay to said defendant the sum of three hundred dollars 
as a premium on said policy of insurance, and three dollars for the 
State stamp thereon, which said sums were so accepted and received 
by said defendant at said time; that said sums were paid by your 
orator out of the funds in his hands as such receiver as aforesaid ; 
that thereafter, and after the sixty daysafter the receipt of said proofs 
by defendant had elapsed, the said defendant '\v its said agents, did 
again and repeatedly assure your orator that defendant would un- 
doubtedly pay said loss as aforesaid ; that by reason-of said repeated 
assurances and promises of the said defendant company to vour 
orator, made as aforesaid, he did neglect and fail to and was pre- 
vented for some time after sixty days after the delivery to said de- 
fendant of the proofs of loss had elapsed to bring his suit upon 
said policy and to recover the loss sustained vy the peril insured 
against. 
And your orator further alleges and says that long prior 
50 to the commencement of this suit your orator did apply to 
and request the said defendant, The Phenix Insurance Com- 
pany of Brooklyn, to act towards your orator in such a way as is fair, 
equitable, and just, and to correct and reform said policy of insur- 
ance, as hereinbefore alleged, and to adjust and pay to your orator, 
as receiver as aforesaid in the said case of Holladay against Holla- 
day, the sums so insured against by said defendant company on said 
building and furniture as aforesaid and su as aforesaid lost and de- 
stroved by the perilinsured against in and by said policy ; and your 
orator well hoped that said defendant would have complied with your 
orator’s request and would have yielded to his said application and 
paid to him the sums so insured by said defendant and the amount 
of such loss as aforesaid, but that said defendant neglected and re- 
fused and still does neglect and refuse toreform said policy or pay 
said loss or any part thereof, although your orator and his prede- 
cessor have complied with all the conditions in policy. 

And your orator avers that heretofore, on July 9th, 1885, by an 
order duly made and entered in and by the said circuit court of the 
State of Oregon in and for the county of Multnomah in the said 

4—oil 
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suit of Benjamin idtaidiey, diniattll, eanatindl Joseph Holladay, de- 
fendant, upon the petition of your orator in that behalf, theretofore 
duly filed in said eause and court, your orator was instrueted, di- 
rected, and authorized to institute and prosecute this suit and to 
take all necessary and legal steps, either at law or in equity, in any 
court having jurisdiction of the subject-matter and parties against 
said defendant to reform said policy of insurance and recover the 
amount thereof. 

So may it please your honors to decree that said policy of insur- 

ance be reformed and said mistake corrected so as to be 
51 made to contain fully and truly the agreements and undcer- 

standings of the said receivers and said defendant as herein- 
before set forth and alleged, and that your honors will decree that 
said defendant do pay unto your orator all moneys due from: said 
defendant by reason of said insuranee and loss as aforesaid, to wit, 
the sum of five thousand dollars and interest thereon from the time 
when said loss was pavable and the eosts and disbursements of this 
suit, and that vour orator may have such other and further relief 
herein as may seem just and equitable. 

So may it please Vours honors to yrant unto your orator the most 
gracious writ of subpaena of the United States of America, to be 
directed to the said defendant, thereby commanding it, at a certain 
day and under a certain pain and penalty to be therein Sp cified, 
personally to be and appear before vour honors in this honorable 
court, and then and there fall, true, direet, and perfect answer make 
to all and ugenar the promines as Titsty 4 to all intents and purposes 
as if thereunto particularly interrogated, and to stand to, perform, 
and abide by such order and decree herein as to your honors shall 
seem meet; and your orator will ever pr iV. 

FECHHEIMER & ACH, 


‘ a us for ( omplainant. 


STATE OF OREGON, meg 
Multnomel f ounty, ) nits 


I, D. P. Thompson, being first sworn, on oath say: [am the com- 
plainant above named; that the foregoing bill of complatnt is true, 
as ! verily believe. 

| D. P. THOMPSON, 
Receiver in Case of Holladay rs. Holladay. 


Subscribed and sworn to before me this the 25th day of Novem- 
ber, A. D. 1SS5. 
J. B. THOMPSON, [seat] 
AY lary Public tor Ore gon. 


5? eXxHaipit “A.” 
(No. 68722.) (85.000,) 


By this policy of insurance the Phenix Insurance Company of 
Brookly n, in consideration of three hundred dollars and subject to 
and under the conditions hereinafter mentioned, do insure E. 8. 
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Kearney, receiver for Holladay vs. Holladay, against loss or damage 
by fire to the amount of five thousand dollars, as follows: 

$4,000 on their one-half interest in the four-story frame building 
occupied as a hotel and known as the “Clarendon Hotel,” situate 
on the northwest corner of North First and F streets, Portland, 
Oregon; $1,000 on their one-half interest in the hotel furniture 
while contained therein. 

Other concurrent insurance permitted. 


Sum insured, And the said Phenix Insurance Company 
$5,000. hereby agrees to make good unto the said as- 


sured, their executors, administrators, and as- 
signs, all such immediate loss or damage, not exceeding in amount 
the sum or sums Insured, as above specified, nor the interest of the 
assured in the property, except as herein provided, as shall happen 
by fire to the property so specified from the twenty-seventh day of 
April, one thousand eight hundred and eighty-four, at 12 o'clock at 
noon, to the twenty-seventh day of April, one thousand eight hun- 
dred and eighty-five, at 12 o'clock at noon, the amount of loss or 
damage to be estimated according to the actual cash value of the 
property at the time of the loss, and to be paid sixty days after the 
proofs of the same required by the company shall have been made 
by the assured and received at the office in Chicago and the loss 
shall have been ascertained and proved in accordance with 
53 the terms and conditions of this policy unless the property 
be replaced or the company shall have given notice of their 
intention to rebuild or repair the damaged premises. 

1. If an application, SsuPVeY, plan, or description of the property 
herein deseribed is taken, whether said. application, survey, plan, or 
description be taken or signed subsequent or prior to the issue of 
this policy, such application, survey, plan, or description shall be 
considered a part of this contraet and a warranty by the assured, 
and any false representation by the assured of the condition, situ- 
ation, or occupancy of the property or any omission to make known 
every fact material to the risk or any overvaluation or otherwise, 
or if the assured shall have or shall hereafter make any other in- 
surance (whether valid or not) on the property herein described or 
any part thereof without the consent of this company written hereon, 
or the risk be increased by the erection or occupation of neighbor- 
ing buildings or by any means whatever without the consent of this 
company endorsed therein; or, if it be a manufacturing establish- 
ment, running in whole or in part over or extra time or running at 
night, or if it shall cease to be operated without a special agreement 
endorsed on this policy, then and in every such case this policy is 
void. If the property be sold or transferred, or upon the commence- 
ment of foreclosure proceedings against or a sale under a trust deed 
of or the existence of a judgment lien upon or the issue or levy of 
an execution against any kind of property herein described, or if 

the property be assigned under any bankrupt 

Time, one vear. or insolvent law, or any change take place in 

title or possession (except in case of succession 
by reason ;of the death of the assured), whether by legal process or 
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judicial decree or voluntary transfer or conveyance, or if this policy 

shall be assigned before a loss without the consent of the 
o4 company endorsed thereon, or if the assured shall keep gun- 

powder , fire-works, nitro-glycerine, phosphorus, saltpe tre, 
nitrate of soda, petroleum, or inv of Its }) roducts, n: up tha, gasoline, 
benzine, benzole, ur benzine varnish, or keep or use camphene, gaso- 
line, sp rit-gas, or any burning fluid or chemical 


Rate, 6D. oils, without written permission in this poliey, 
then and In every such case this moe Is void. 
This insurance does not a} ply to or cover iT wels, wate! S, poliate 


musical orscientifi 


- 


Instruments (plano-fertes i in dwelli ngs exc epted), 
ornaments, medals, patterns, printed music, printed books, engrav- 
Ings, paintings, picture frames sculpture, casts, models, curiosit 
signs, unless aan specified in this policy, and then not for 
an amount exceeding the actual cost of same, unless by special agree- 
ment im polic’ Vy. 

This company shall not be liable by virtue of this poliev or any 
renewal thereof until the premium therefor be actually paid, nor 
for any loss by theft at ol after it fire, nor for money or bullion, bills, 
notes. accounts. deeds, evidences ol debt, or securities of property of 
any kind, nor for any loss or damage by fire which may happen by 
ineans of or during an invasion, insurrection, riot, civil commotion, 
or military or usurped power, nor for any loss in buildings unpro- 
vided with good and substantial stone or brick chimneys, the ab- 
sence of which has been the cause of the fire, hor 1) we eae 
of any neglect or deviation from the laws or regulations of police 
where such exist, nor by ightning, unless Spe cially mentioned, nor 
for any loss caused by the bursting of a boiler or by explosion from 
any cause, unless fire-engines, and then only for the loss or damage 
by the fire. 

6. Ifa building shall fall or any part thereof, except as the 


DO result of a fire, all insurance by this company on it or its 
contentsshall immediately cease and determine, 
Premium, $500. |. If the interest of the assured in the prop- 


erty be any other than the absolute fee-simple 
title, or if any other person or persons have any interest whatever 
inn thre property described, whether it be real estate or personal prop- 
erty; or if the building insured stands on leased ground, or if there 
bea mortgage or othe: incumbrance thereon it must be so repre- 
sented to the company and so expressed inthe written part of this 
policy : othe rwise thre police y shal] he Void, Whe ‘th the Prope rty 
shall be sold or encumbered or otherwise disposed of, so that the in 
terest or liability on the part of the assured herein name “| shall cea ee 
or be changed, this Insurance on such property shall immediately 
Lerminate. 


Stamp, $1.00. Note.—bBby “property held in trust” is in- 
Stamp, $1.00. tended property held under a deed of trust or 
unde T the apporntment of a court oft law, or 

property held as collateral security, i whieh latter case this com- 
PANY shall be lable only to the eXtent of the interest of the assured 
in such property. 


—= 


= 
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5. If during this insurance the above-mentioned premises shall 
become vacant or unoccupied, or if the occupation of such premises 
be changed, except as herein specially agreed to in writing upon 
this poliey, then and from thenceforth, so long as the same shall 
continue vacant or unoccupied or shall be so appropriated, applied, 
or used, this poliey shall cease and be of no force or effect. 

6. The best endeavors of the assured shall be used in saving and 
protecting the property from damage at and after the fire, and in 
case of failure so to do this company will not be hable for damage 
caused by such failure and there can be no abandonment to the 

company of the property described. The use of general 
56 terms or anything less than a distinet, specific agreement, 

clearly ex pressed and endorsed on this policy, shall not be 
construed as a waiver of any printed or written condition or restriec- 
tion therein. 

7. In case of any other insurance upon the property herein de- 
scribed, whether made prior or subsequent to the date of this policy 
(whether valid or not), the assured shall be entitled to recover of 
this company no greater proportion of the loss sustained than the 
sum hereby insured bears to the whole amount insured thereon ; 
and itis hereby declared and agreed that in case of the assured 
holding any other policy in this or any other company on the prop- 
erty insured subject to the conditions of average, this policy shall 
be subject to average in like manner. Any floating, blanket, or 
general poliey or policies attaching in whole or in part to the Prope. 
erty covered by this policy shall, as between the assured and this 
company, be considered as contributing insurance for the full 
amount of such policy or policies and liable as such to pay pro rata 
any loss, total or partial, on the property herein deseribea. 

Reinsurance in ease of loss to be settled in proportion as the sum 
reinsured shall bear to the whole sum covered by the reinsured 
company. 

When property covered by this policy is damaged by removal 
from a building exposed to loss by fire, such damage shall be borne 
by the insurers and insured in such proportion as the whole sum 
insured bears to the whole value of the property covered, of which 
proof, in due form required by this policy, shall be made by the 
claimant so insured. : 

8. The insurance may be terminated at any time at the request 
of the assured, in which case the company shall retain only the 

customary short rates for the time the policy has been in 
o7 force. The insurance may also be terminated at any time, 

at the option of the company, on giving notice to that effect 
and refunding a ratable proportion of the premium for the unex- 
pired term of the poliey, It isa part of this contract that any other 
person other than the assured who may have procured this insur- 
ance to be taken bv this company shall be deemed to be the agent 
of the assured named in this policy, and not of this company under 
any circumstances whatever or In any transaction relating to this 
Insurance, 
% Persons sustaining loss or damage by fire shall forthwith give 
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notice in writing of said loss to the company, and as soon thereafter 
as possible render a particular account of such loss, signed and 
sworn to by them, stating whether any and what other insurance 
had been tnade on the same property, giving coples of the written 
portion ot all policies thereou: also the actual eash value of the 
property and their interest therein; for what purpose and by whom 
the building insured or containing the property insured and the 
several parts thereof were used at the time of the loss; when and 
how the fire originated, and shall produce a certificate, under the 
hand and seal of ii magistrate or hotary public (nearest to the place 
of the fire, not concerned in the loss as a creditor or otherwise nor 
related to the assured), stating that he has examined the circum- 
stances atte nding the loss, knows the character and circumstances 
of the assured, and Vi rily belie Ves that the assured has, without 
fraud, sustained Joss on the property described to the amount which 
such lnavistrate or notary public shall certity. The assured shall, if 
required, submit to an examination or examinations, under oath, 
by any pPersoa appointed by the COM pany either before or after the 
rendering of the particular account of loss as heretofore provided, 

and subscribe to such examinations when reduced to writing, 
Os and shall also produce their books of account, bills, invoices, 

and other vouchers, ayd exhibit the same for examination at 
the oflice of the CONMAnY and permit extracts and coples thereof to 
be made; the assured shall also produce certified COples of all bills 
and invoices the originals of which have been lost, and shall ex- 
hibit all that remains of the property that was covered by this 
policy, Gama dor not damage d, for examination to any persol or 
persons named by the company and as a part of the preliminary 
proofs of loss. The assured shall, if the claim shall be for building 
destroyed by fire, if requested so to do, furnish the company with 
plans or specifications at the buildings destroyed or damaged, which 
shall be duly verified by the oath of the assured, which said plans 
and specifications shall be conclusive against the assured as to the 
plan and description of the property described. 

When yy rsonal property Is damaged the assured shall forthwith 
cause to be put tn order, assorting and arranging the various articles 
according to their kinds, separating the damaged from the undam- 
aged, and shall cause an inventory to be made and furnished to the 
company of the whole, naming the quantity, quality, and cost of 
each article. 

10. The amount of sound value and of damage to the property, 
Whether real or personal, covered by this poliey or any part thereof 
may be determined by mutual agreement between the company 
and the assured, or, failing to agree, the same shall then, at the writ- 
ten request of either party, be submitted tocompetentand impartial 
arbitrators, one to be selected by each party, the two so chosen, in) 
cause Ol disagre ement, to select a third, and the award of auy two of 

whom,in writing under oath, shall be binding and conclusive 
ow as to the amount of such loss or damage, but shall not de- 
termine the validity of the contract nor the liability of this 
COIDpPanV hor any other question CXC jot only the amount of such 


™ 
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loss or damage. Each party shall pay their own arbitrator and 
one-half the cost of the third. It shall be optional with the com- 
pany to repair, rebuild, or replace the property lost or damaged 
with like kind and quality within a reasonable time, giving notice 
of their intention to do so within sixty davs after receipt of the 
proofs herein required, and until such proofs, plans and specifica- 
tions, declarations and certificates, are produced and examinations 
and arbitrations permitted by the claimant and had the loss shall 
not be payable. 

In case of loss on property held in trust or on commission, or if 
the interest of the assured be other than the entire and sole owner- 
ship. the names of the respective owners and mortgagees shall be 
set forth, together with their respective interests therein. 

If this poliey is made payable in case of loss to a third party or 
held as collateral security the proof of loss shall be made by the 
party originally insured, unless there has been an actual sale of the 
property covered consented to as required by the conditions of this 
policy, All fraud or uttempt at fraud by false swearing or other- 
wise shall forfeit all claim on this company and shall be a complete 
bar to any recovery for loss under this policy. 

The cash value of property destroyed or damaged by fire shall 
in no case exceed what would be the cost to the assured at the time 
of the fire of replacing the same, and in case of the depreciation of 
such property from use or otherwise a suitable reduction from the 


cost of replacing shall be made to ascertain the actual cash value 
at the time of the fire. 
60 11. All insuranee of rents by this policy shall be under- 


stood and agreed to upon the terms, conditions, and limita- 
tions following: The company shall indemnify the insured from 
any loss of rent he may sustain by a fire happening within the 
period limited to the building specified, whereby it shall have become 
untenantable. The loss shall be computed from the date of the fire 
and shall cover the actual loss or rent by reason of the premises or part 
thereof having been rendered untenantable by fire, not exceeding 
the rate of rent per annum expressed in the policy by the sum In- 
sured thereon and for a time not to exceed the period of twelve 
months nor the time when the building can be made tenantable by 
the use of due diligence. It is also understood and agreed that the 
assured shall proceed without delay and with dispatch to repair or 
rebuild the damaged or burnt building. | 
12. This insurance (the risk not being changed) may be con- 
tinued for such further time as may be agreed on, provided the 
premium therefor is paid and a receipt given for the same, with the 
signatures of the president and secretary and countersigned by the 
regular commissioned agent of the company named thereon, and it 
shall be considered as continued under the original representations 
and for the original amounts and divisions unless otherwise speci- 
fied in writing; but in case there shall have been any change in the 
risk, either within itself or by neighboring buildings, at the time of 
renewal the renewal shall be void. 
Whenever this policy may have become void from any cause it 
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shall not be revived or reinstated by the issue of any renewal certifi- 
Cate or rece Ipt or in any other Way except by i special contract 
for such reinstating in writing thereon or by the issuing of a new 
policy. 
6] 13. It is furthermore hereby expressly provided and mu- 
tually agreed that no suit or action against this company for 
the recovery of any claim by virtue of this policy shall be sustained 
in any court of law or chancery until after an award shall have 
been obtained fixing the amount ol such claim in) the mahner 
above provided, nor unless such suit or action shall be commenced 
within twelve months next after the date of the fire from which 
such loss shall oceur, and should any suit or action be commenced 
against this COMpany after the expiration of the aforesaid twelve 
months the lapse of time shall be taken as conclusive evidence 
against the validity of such claim, any statute of limitation to the 
contrary notwithstanding. 

fee? Kerosene oil may be used for lights in dwellings, stores, 
churches, and school-houses and kept for sale in stores In quah- 
tities not « xceeding live barrels, to be drawn by daylight only. 

Rix mst at-power threshers.—The use of steam power for thresh- 
Ing eran or pressing hav without consent of the company endorsed 
thereon will avoid this policy. -ese Gas.—The generating or evap- 
orating within the building or contiguous thereto of any substance 
for a burning fas OF the use of gasoline lor hehting will avoid 
this policy unless permitted in writing hereon. fees? Fences and 
other yard fixtures, also furniture and fixtures contained in any 
building, are not insured under the within policy unless separately 
and specifically mentioned. peg Plate-glass in doors and windows, 
when of the dimensions of nine syuare feet or more, and pier or 
mantel glusses or mirrors are not covered by the insurance on the 
building, but must be separately and specifically insured. wey 
l'reseoed work or gilding on walls or ceilings 1s not covered by in- 
surance on the building, but must be separately and specifically 

insured. 
2 Kee Goods in show-windows, where lights are used, must 

be separately and specificaliv insured, otherwise they are not 
covered by this policy. pee Builders’ risk.—The working of ear- 
periters, roolers, tinsmiths, gas-fitters, plumbers, or other mechanics 
In building, altering, or repairing the premises named in this poliey 
will avoid the same, unless permission for such work be endorsed 
In writing hereon, except in dwelling-houses only, where five days 
are allowed in any one year for incidental repairs without notice or 
endorsements ky It is hereby understood and agreed by and be- 
tween this Company and the assured that this policy is made with 
reference to the foregoing terms and conditions as to the classes of 
hazards and memoranda printed on the back of this policy, which 
are hereby declared to be a part of this contract, and are to be used 
and resorted to in order to determine the rights and obligations of 
the parties hereto in all cases not herein otherwise specifically pro- 
vided for in writing. 
ln witness whereof the Phenix Insurance Company have caused 


— 


-- 
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these presents to he signed by their president and attested by their 
secretary in the city of Brooklyn, county of Kings, N. Y., but the 
same shall not be binding until countersigned by White and Riggen, 
agents for the company at Portland, Oregon. 


STEPHEN CROWELL, President. 
PHILANDER SHAW, Secretary. 


Countersigned at Portland, Oregon, this 21st day of April, 1884. 
WHITE & RIGGEN, Agents. 
63 STATE OF OREGON, anil 
County of Multnomah, f ~’ 


Due service of the within amended bill is hereby accepted, at 
Portland, Oregon, this 25th day of November, 1885, by receiving a 
copy thereof, duly certified to as such by Henry Ach, counsel for 
complainant. 

WILLIAMS & WILLIS, 
Attorneys for Defendant. 


Endorsed: Filed Nov. 25, 1885. R. H. Lamson, clerk. 


64 And afterwards, to wit, on the 5th day of December, 1885, 
there was duly filed in said court a demurrer to amended 
bill in words and figures as follows, to wit: 


G65 In the Circuit Court of the United States for the District of 
Oregon. : 


D.. P. Tuompson, Receiver in the Suit of Benjamin Holladay, 
Plaintiff, vs. Joseph Holladay, Defendant, Complainant, 
US. 
THe Puentx INsuRANCE ComMpANy OF BROOKLYN, a Corporation, 
Defendant. 


The demurrer of The Phenix Insurance Company of Brooklyn, the 
above-named defendant, to the complainant’s amended bill of 
complaint in the above-entitled cause. 


This defendant, The Phenix Insurance Company of Brooklyn, 
by protestation, not confessing or acknowledging all or any of the 
matters or things in the said complainant’s bill contained to be true 
in such manner and form as the same are therein set forth, demurs 
thereto, and for cause of demurrer says that the complainant’s said 
amended bill of complaint, in case the same were trae, which this 
defendant in nowise admits, contains not any matter of equity 
whereon this court can ground any decree or give the complainant 
any relief or assistance as against this defendant, for the reasons 
that— 

lst. Said amended bill contains no matter showing that the com- 
plainant or Edward 8S. Kearney, the complainant’s predecessor in 
office, was at the time of the making of the alleged contract with 
5—s11 
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the defendant in the complainant’s amended bill deseribed au- 
thorized by the circuit court of the State of Oregon for the county 
of Multnomah to enter into such alleged contract. 

2nd. Said amended bill contains matter showing that the com- 
plainant’s right under the alleged contract with the defendant in 
said amended bill described is barred because he did not commence 

this suit within twelve months next after the date of the fire 
66 from which the loss described in said amended bill oc- 
curred, 

Wherefore and for divers other defects and causes of demurrer 
appearing in the said complainant’s said amended bill this defend- 
ant demurs thereto and humbly demands the judgment of this 
honorable court whether it shall be compelled to make any answer 
to the said amended bill, and prays to be hence dismissed with its 
reasonable costs in this behalf most wrongfully sustained. 


WILLIAMS & WILLIS, 


Solicitors and Counsel for Defendant. 


STATE OF OREGON, ) 
County of Multnomah, | 


“ ‘oO . 
Oo . 


I, Milton W. Smith, being first duly sworn, say: I am att’y-in-faet 
of the above-named defendant, and that the foregoing demurrer ts 
not interposed for delay. 


MILTON W. SMITH. 


Subscribed and sworn to befure me this 5th day of Dee., 1885. 
[SEAL. | Pp. L. WILLIS, 
Notary Public in and for the State of Oregon. 


I, P. L. Willis, do hereby certify that I am solicitor and counsel 
for the above-named defendant, and that, in my opinion, the fore- 
going demurrer is well founded in point of law. 


P. L. WILLIS. 


STATE OF OREGON, TS 
County of Multnomah, ) ~ ° 


Due Service of the within demurrer is hereby accepted at Port- 
land, Oregon, this oth day of Dee., 1885, by receiving a copy thereof 
duly certified LO as such by r. L.. Willis, of counsel for def 4 

HENRY ACH, 
Of Attorneys for Complainant. 


Endorsed: Filed Dee. 5, 1885. R. H. Lamson, clerk, by R. B. 
Lamson, deputy. 


67 And afterwards, to wit,on Wednesday, the 30th day of 

December, 1885, the same being the 49th judicial day of the 
regular October term of said court—present, the Honorable Matthew 
P. Deady, United States district judge, presiding—the following 
proceedings were had in said case, to wit: 
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68 In the Circuit Court of the United States for the District of 
Oregon. 


D. P. THompson, Receiver, 
vs. No. 1150. 
THe PHenix INsuRANCE COMPANY. 
DeceMBeER 380, 1885. 

Now, at this day, on motion of Mr. Henry Ach, of counsel for 
complainant, it is ordered that this cause be, and the same is hereby, 
set for hearing on the demurrer to the amended bill on Monday, 
January 4, 15886. | 


(Signed) DEADY, J. 


Kndorsed: Filed Dee. 50, 1885. R. H. Lamson, clerk, by R. B. 
Lamson, deputy. ' 


69 And afterwards, to wit,on Friday, the 29th day of January, 

ISS6, the same being the 62nd judicial day of the regular 
October term of said court—present, the Honorable Matthew P. 
Deady, United States district judge, presiding-—-the following pro- 
ceedings were had in said case,.to wit: 


70 In the Cireuit Court of the United States for the District of 
( yregon. 
D. P. Toompson, Receiver. 
vs > No. 1150. 


Tue Paentx INSURANCE COMPANY. 
JANUARY 29, 1886. 
This cause was heard on the demurrer to the amended bill, and 
was argued by Mr. P. L. Willis, of counsel for the defendant, and 
by Mr. Henry Ach, of counsel for the complainant; on considera- 
tion whereof it is ordered that said demurrer be, and the same is 
hereby, sustained, and that said amended bill be, and the same is 
hereby, dismissed, and that the defendant do have and recover of 
and from the complainant his costs and disbursements herein, taxed 


at dollars. 
(Signed) DEADY, ./. 


Endorsed: Filed Jan. 29, 1886. R. H. Lamson, clerk. 


7] And afterwards, to wit, on the 2nd day of February, 1886, 
there was duly filed in said court a cost bill in words and 
figures as follows, to wit: 
72 In the Circuit Court of the United States for the District 
of Oregon. 
D. P. Tuompson, Receiver, Plaintiff, 
vs. No. 1150. 
Tue Puenix Ins. Co., Defendant. 
Statement of disbursements claimed in the above-entitled cause, 
Viz: 
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Ee eI scicieincrenstnmnsiitinciesinnioniininamabaianaiiian pibicieniatnisitniiinlit iwoteilh - $11 20 
INIT GC BOG io icccnevciincciowe nsicesinnnieiintantiianciaetiiaialalaiiiiigeAna 
Cente tee BOSE CUT, onicmic ncn coenedemnieedoas 
DEORE occ ccninnttinddinnannninma ae in 
DOR CCIOINE ccc oon tie oxi naeee canine nein 
AOEROT 6 MG cccninnn cccencunne scanners oman 20 00 
Attorney’s fee for taking — depositions, at $2.50 each ~._-- 
GRD ik ivlnntititvinis smaectwnutaiaad hae oan 
IIT DOU oeiticce cinch nimenictteme tment y 
RON sien tines ecanehtds bain sn eicscdbabapiiaeiaiillh iialanie aed rn “g’ 
rE TI a gicactccicinaneiain t ‘iticinan seats iia: a 
MEI iin ic salsa sieaiecsee aiden, tase itiidaieplieenenen sae oe 
[Endorsed:] 1150. In the circuit court of the United States for 
the district of Oregon. D. P. Thompson, ree’v’r, plaintiff, vs. Phenix 
Ins. Co., defendant. Cost bill. Filed Feb. 2, 1886. R.H. Lamson, 
clerk, by ——, deputy clerk. 
District OF OREGON, 88: 
I, P. L. Willis, being duly sworn, say: I am solicitor for defendant 
in the above-entitled cause; that the costs and disbursements set 
forth above have been necessarily incurred in the prosecution of 
this suit, and that def’t is entitled to recover the same from the 4 
complainant. % 


P. L. WILLIS. 


Subscribed and sworn to before me this 2nd day of Feb., 1886. 
R. H. LAMSON, Clerk, 


By — 


’ 

Deputy Cler|.. 

73 And afterwards, to wit,on the 25th day of June, 1886, 
there was duly filed in said court an appeal in words and 

figures as follows, to wit: 


74 In the Cireuit Court of the United States for the District of 
Oregon. 


D. P. Trompson, Receiver in the Suit of Benjamin 
Holladay v. Joseph Holladay, Complainant, 
v. 
THe Puenrx [NsurANcE Company or BROOKLYN 
in the State of New York, Defendant. 


-Suit No. 1150. 


ee 
f 
: | 
The complainant in the above-entitled suit, being aggrieved by 
the final decree rendered therein and entered on the 28th day of 
January, 1886, appea'ls from said final decree and from the whole 
thereof to the Suprem. Court of the United States, and prays that 
his appeal be tn all things allowed, and that a full transcript, in all 
things complete, as by law provided, and duly authenticated, of the “ 


= % 


»* 
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record, proceedings, and evidence adduced in said suit be trans- 
mitted with this appeal to the Supreme Court of the United States. 
WILLIAMS, ACH & WOOD, 
Solicitors for Complainant. 


Endorsed: Filed Jun- 25, 1886. R. H. Lamson, clerk. 


70 And afterwards, to wit, on the 25th dav of June, 1886, 
there was issued out of said court a citation on appeal in 
words and figures as follows, to wit: 


76 DIsTRICT OF OREGON, 88: 


I certify that on the 30th day of June, 1886, at Portland, Mult- 
nomah county, in said district, | duly served the within citation on 
appeal upon the therein-named Milton W. Smith by delivering to 
him personally a true copy of said citation, duly certified to by the 
clerk of the circuit court for said district. 

PENUMBRA KELLY, 
United States Marshal, 
By P. A. MARQUAM, Jr., Deputy. 


wi Unirep STATES OF AMERICA, | 
. . ° » $8 ha 
District of Oregon, 


To the Phenix Insurance Company of Brooklyn, in the State of 
New York, defendant, and to Milton W. Smith, Richard Williams, 
and P. L. Willis, Esqs., its solicitors, Greeting : 

Whereas D. P. Thompson, receiver in the sait of Benjamin Hol- 
laday v. Joseph Holladay, has lately appealed to the Supreme Court 
of the United States from a decree rendered in the circuit court of 
the United States for the district of Oregon in your favor, and has 
given the security required by law, you are therefore hereby cited 
and admonished to be and appear at a Supreme Court of the United 
States, to be holden at Washington on the second Monday of Octo- 
ber, A. D. eighteen hundred and eighty-six, to show cause, if any 
there be, why the said decree should not be corrected and speedy 
justice should not be done to the parties in that behalf. 

Given under my hand, at Portland, in said district, this June 25, 
1886. 


~ 


(Signed) MATTHEW P. DEADY, 
U.S. District Judge, Oregon. 


[ Endorsed >] No. 1150. U.S. circuit court, district of Oregon. 
D. P. Thompson, receiver, Xc., vs. The Phenix Ins. Co. of Brooklyn, 
N. Y. Citation on appeal. Endorsed: Filed June 28, 1886. R. 
Hi. Lamson, clerk, by —— ——, deputy clerk. 


75 And afterwards, to wit, on the 25th day of June, 1886, 
there was duly filed in said court a bond on appeal in words 
and figures as follows, to wit: 


D. P. THOMPSON, RECEIVER, VS. 


a In the Cireuit Court of the United States for the District of 
Oregon. 


D. P. Tompson, Receiver in the Suit of Benjamin ) 
Holladay v Joseph Holladay, Complainant, 
Us. > Suit No. 1150. 

The Puentx INsurRANCE CompaNy OF BROOKLYN, in | 
the State of New York, Defendant. J 


KXnow all men by these presents that we, D. P. Thompson, as re- 
ceiver in the suit of Benjainin Holladay v. Joseph Holladay, prin- 
cipal, and George W. Weidler, surety, are held and firmly bound 
unto The Phenix Insuranee Company of Brooklyn, in the State of 
New York, in the sum of five hundred dollars, to be paid to the 
said Phenix Insurance Company, its executors or administrators ; 
to which payment, well and truly to be made, we bind ourselves 
and each of us, jointly and severally, and our and each of our heirs, 
executors, and administrators, firmly by these presents. 

Sealed with our seals and dated this 25th day of June, 1886. 

Wiereas the above-named D. P. Thompson, as receiver as afore- 
said, has prayed an appeal to the Supreme Court of the United 
States to reverse the decree in the above-entitled cause by the cir- 
cuit court of the United States for the district of Oregon : 

Now, therefore, the condition of this obligation is such that if the 
above-named D. P. Thompson, receiver as aforesaid, shall prosecute 
said appeal to effect and answer all costs if he shall fail to make 
good his plea, then this obligation shall be void; otherwise to re- 
main in full foree and virtue. 

D. P. THOMPSON. rt. &. 
GEO. W. WEIDLER.  [t. < 


Signed, sealed, and delivered in presence of— 


UxiITep STATeEs oF AMERICA. | 
. P . NS 
District Of Oregon, j 


[, Geo. W. Weidler, being duly sworn, depose and say that I am 
one of the sureties in the foregoing bond; that I am a resident and 
freeholder within said district, and that IT am worth, in property 
situated therein, the sum of one thousand dollars over and above 
all my just debts and liabilities, exclusive of property exempt from 
execution. 


GEO. W. WEIDLER. 


Subscribed and sworn to before me this 25th June, 1886. 
[NOTARIAL SEAL. | R. L. DURHAM, 


Notary Public. 
Approved -——, 1|SS-. 


- 


one apanaa 


et 
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Unitrep Srates oF AMERICA, ) | 
° . . > 8S o 
District of Oregon, j 

I, , being duly sworn, depose and say that I am one of 
the sureties in the foregoing bond; that I am a resident and — 
holder within said district, and that I am worth, in property situ- 
ated therein, the sum of — dollars over and above all my just debts 
and liabilities, exclusive of property exempt from execution. 


Subscribed and sworn to before me this , 188-. 


, 188-. 


Approved 


| Endorsed :] No. 1150. U. S. circuit court, district of Oregon. 
Db. P. Thompson, receiver, v. Phenix Ins. Co. Bond. Approved, 
Deady, J., June 25,1886. Filed June 25, 1886. R. H. Lamson, 
clerk, by , deputy clerk. Williams, Ach & Wood, att’ys 
for appellants. 
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[ certify that on the 30th day of June, 1886, at Portland, Mult- 
nomah county, in said district, | duly served the within citation on 
appeal upon the therein-named Milton W. Smith by delivering to 
him personally a true copy of said citation, duly certified to by the 
clerk of the cireuit court for said district. 

PENUMBRA KELLY, 
United States Marshal, 
By P. A. MA RQUAM, JR., Deputy. 


Sl Unirep Srates oF AMERICA, | a 
District of Oregon, ee 


To the Phcenix Insurance Company of Brooklyn, in the State of 
New York, defendant, and to Milton W. Smith, Richard Williams, 
and P. L. Willis, Esqs., its solicitors, Greeting : 
Whereas D. P. Thompson, receiver in the suit of Benjamin Holla- 

day v. Joseph Holladay, has lately appealed to the Supreme Court 

of the United States from a decree rendered in the circuit court of 
the United States for the district of Oregon in your favor and has 
given the security required by law, you are therefore hereby cited 
and admonished to be and appear at a Supreme Court of the United 

States, to be holden at Washington on the second Monday of Octo- 

ber, A. D. eighteen hundred and eighty-six, to show cause, if any 

there be, why the said decree should not be corrected and speedy 
justice should not be done to the parties in that behalf. 
Given under my hand, at Portland, in said district, this June 25th, 

1886. 

MATTHEW P. DEADY, 
U. S. District Judge, Oregon. 
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[Endorsed :] No. 1150. U. S. cireuit court, district of Oregon. 
D. P. Thompson, receiver, &e., vs. The Phoenix Ins. Co. of Brooklyn, 
N. Y. Citation on appeal. Filed June 28, 1886. R. H. Lamson, 
clerk, by ——, deputy clerk. 


STATE OF OREGON, oe 
( ounty of Multnomah j 


Due and legal service of the within citation is hereby acknowl- 
edged, made by a duly certified COpy Jelivered, together with this 
original, this 28 day of June, 1856. 


8? In the Cireuit Court of the United States for the District of 
( yregon. 


District O1 OREGON, 8s: 


I, R. H. Lamson, clerk of the circuit court of the United States 
for the district ol Oregon, do hereby certify that the foregoing is il 
true copy of the record and of all the proceedings, including the 
opinion of the court, in the cause in equity entitled D. P. Thomp- 
son, receiver in the suit of Benjamin Holladay, plaintiff, against 
Joseph Holladay, defendant, v. The Phenix Insurance Company of 
Brooklyn, in said court determined. 

In testimony whereof | hereunto subseribe my name and _ affix 
the seal of said circuit court, at Portland, in said district, this Au- 
gust 16, 1SS6. 

[Seal United States Circuit Court, Oregon. ] 
Rn. H. LAMSON, 
Clerk: U. S. Circuit Court for the District of Uregon. 


ndorsed on cover: Oregon C.C. U.S. No. 3511. D. P. Thomp- 
son, receiver, appellant, vs. The Phenix Insurance Company of 
Brooklyn, New York. Filed March 29, 1887. 
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IN THE 


SupremeCourt of the Cited States, 


October Term, 1889. 


D. P. THompson, Receiver, Appellant, 


THe Puaenxntx INSURANCE COMPANY, 
of Brooklyn, Appellee. 


STATEMENT. 


1. Inasuitof Holliday v. Holliday, Edward 8S. Kearney 


was appointed receiver of certain property, subsequently 
destroyed by fire. 7 


2. As receiver, he insured the property in the Phoenix 
Company, of Brooklyn, appellee. The policy insured 
took effect at noon April 27, 1854, and continued one 


vear (Rec., 27). 


3. The poliey was written to said Edward S. Kearney, 
and by mistake the descriptive words, “as receiver,” &c., 
were omitted (Ree., p. 22). 


4. May 14, 1884, Kearney was succeeded as receiver 
by appellant. 


». May 19, 1884, the property was destroyed by fire. 


6. July 10, 1885, a bill was filed to reform the policy 


so as to make it enure to the benefit of the receiver. i 


and have the amount of the loss decreed to be paid to ' 
him by the appellee (Ree., 1-5). ’ 
: 7 ; } 
The policy contains a stipulation that no suit shall be : 
brought “unless commenced within twelve months next 


after the date of the fire from which such loss shall oeeur.” 
(Ree., 11, par 15). : 


me 


(. A demurrer was filed to this bill (Ree. p. 14) which 


Wiis sustatned (Ree.. }). if). } 


S. From the opinion of the Court it appears that the 


demurrer was sustained on the vround that the bill was 


not filed within the time stipulated in the poliey, that j 


sult thereon should be brought. 


Q Pursuant to leave of Court) granted. an amended 
bill Wiis filed. Whi hy Is i ee forth in) the record. }>}?. 21—Y7b ; 


mclusive. 


This amended bill Set- forth =pecifically the rensons 


why the suit was not brought within twelve months after i! 

the fire occurred, which will he sy elally mentioned below. i! 

: 4 

10. To this a demurrer was filed on the grounds— ' 

(a) That the (‘ourt had not authorized the receiver to } 
insure. 

} 


(b) That the rieht of action was barred because sutt 


was not brought within twelve months (Ree., pp. 35, 34). 


11. This demurrer was sustained (Ree., p. 35), but the 
record does not contain Ani opinion by the Court, but 
such sustaining was presumably on the grounds set forth 
in the opinion given (1) the original bill, already re- 
ferred to. 


12. The case is here on this action of the Court in sus- 


taining this demurrer to the amended bill. 


ASSIGNMENT OF ERRORS. 


1. The Court erred in sustaining the demurrer to 
appellant’s bill. 


POINTS. 


Assuming that the suit was not in fact hrought within the 
tela months as meant hy thie policy, thre appelle c. hy its action, 
as averred in the bill and admitted by the demurrer, cannot 
avail itself of the failure fey bring the suit within the time stip- 
ulated in the policy. 

The limitation fixed in the poliey has heen waived hy 
appe lee. 

The amended petition demurred to, contains, amongst 
others, the averments, In substanee, following : 

About thirty days after the fire, and after defendant 
hac accepted the proot of the loss, appellant threatened 
asuit. Thereupon appellee, by its agents, stated to plain- 
tiff that no suit could be brought until a lapse of sixty 
davs after the furnishing of said proofs ot loss (Ree., 24, 
fol. 4S) that said agents of defendant then represented ; 
there was no 7 lion made ahout the lass or ats payin nf,except 
the COMPANY Wats considering whether to pav on account 
of change In receivership; that thev had written to the 
company advising it fo pay the loss, and informed plaintiff 
that the company would undoubtedly pay (fol. 49): loss oe- 
curred may 19, 1SS4 (fol. 46, p. 25); that on June 27, 1884, 
defendant, by its avents, demanded payment of premium 
of three hundred dollars pon thre policy, and at the same 
time assured plarntifl that the lass insured against hy defe nid- 
ant would undoubtedly he paid as soon as home office could 
act: that acting on that represe ntation plaintiff did, on the 
ath of June : ISS 4, pay said pre mium of th ree hundred dollars, 
and three dollars for stump, ul hich were accepted by defendant 


at that time M that said SuqiS Weve paid hy plaintiff out of 


receiver s funds in his hands: that thereafte r. and atter the 
sixty days afte , ver ipt of proof, hy defendant, had elapsed, 
defendant did again repeatedly “ISQuye plaintiff that defe vdant 
would undoubtedly pay the loss: that. hy reason of said re- 
peated (ISSUPANCES and PLOMASES of defendant nid lo the 
plaintiff, (1s aforesaid. hie did neglect and failed fey. and meas 
prevented for some trie TL yr said sirty Lays atte y the delivery 
lo thee said def yvdant ot thie proofs af lass had elapsed, la bring 
this suit Mm pon said policy. 

All these averments in their full strength are admitted 
by the demurrer, and the question these admissions 
por sent, Is, Whether the V do not constitute a warrer of the 
condition in the polley that the suit should be brought 
within twelve months after the date of the loss. 

In deciding this question of waiver certain facts ad- 
mitted by the demurrer must be carefully kept in mind. 

The loss occurred May If), ISS4: suit Was commenced 
July 10,1885.) One month and twenty-two days (1 month 
22 days), therefore, had elasped when the suit was 
brought in excess of the twelve months’ limitation, pro- 
vided the 12 months hbevan to run at the date of the fire, 
as we shall see it did not. 

The authorities cited below abundantly establish that 
these conditions in policies of insurance are not favored, 
and are strictly construed avainst the Insurer. They 
also establish that whatever of delay was caused by the 
insurer Is to be deducted from the pertod of limitation; 
and, if fairly construed, the acts of the insurer, whatever 
may be their nature, can be held to have caused delay 
during the period of time which, subtracted from the 
whole pertod 7) delay, I’ duces thre li lay toa period less 
than the period of limitation, there the acts of the in- 
surer constitute a waiver.and the action is maintainable, 
notwithstanding the cl lay. 

Again, the averments of the bill show that about 


. 


~ 


em 


. 
‘ 


thirty days after the fire, the complainant had made up 
his mind to sue, and threatened such suit, show that 
strong assurances of payment without suit were made by 
the insurer, the only objection to payment being about 
the doubt growing out of the change in receivership. On 
the 27th of June,1884, more than a month after the fire, 
undoubted promises of pavment were renewed by the 
defendant insurer, and on the faith and strength thereof 
the defendant demanded of the insured, and the insured 
paid an additional premium of three hundred dollars 
($500) on this poliey (fol. 49). 

Again, that after the expiration of sixty days after in- 
surer had received and approved the proofs of loss, the 
insurer again, and repeatedly, assured the plaintiff tha 
the defendant would undoubtedly pay the loss; and the 
bill avers that these repeated assurances were the cause 
of the delay in bringing suit which occurred after the 
right to sue had accrued at the expiration of said sixty 
days. 

And a question is, whether these averments of the bill, 
so admitted by the demurrer, do not fairly show a delay 
in bringing the suit of more than a month and twenty- 
two days as caused by the promises and assurances of the 
defendant, on which promises and assurances the defend- 
ant procured the said additional payment of three hun- 
dred dollars (8300) premium after the loss had occurred, 
and secured the delays of suit as just stated. 

Speaking on this }) int as to waiver In May on Insur- 
ance, See. 488 (2d Ej:lition), after stating what negotia- 
tions for settlement would not be a waiver of the condition 
in a policy limiting the time within which suit must be 
brought, the author proceeds in these words: 

“Tf, however, they (the negotiations for settlement) are 
not prosecuted in good faith, or are made the oceasion of 
delay, a result to which the insurers mainly contribute 
by holding out hopes of an amicable adjustment whereby 
the insured is led to feel a false security, this is a waiver. 


f) 


SO, it this he lay for (litt) COMMS hi, attrrhautabl fe) the sure rs, 


an the jpnsupred hi pol v7 fini Ht.’ 


‘To this is cited a number of cases in notes 3 and 4. 

In the case of Grant rv. Ins. Co. 5 Ind., 26, the head 
note expresses what, on the present point, was decided in 
that case in these words 

“ Insurers cannot take advantage of a stipulation in the 


“ene | : | : A ips 
policy that an action for a loss shall be barred if: not 
brought if thin specified period where they have heen mainly 


; 
; 


ppstpamental nT, produemy the ne TD, hat] holding cue hope s of 


(lit Obi cable a pustine yl. 


In the body of the opinion (bottom page 26), Court 


SVs : 
. 


“The record clearly shows that thi delay Is a result to 
which the msurance COMPANY miainly contributed hy 
holding out hopes of an amicabl adyustment, She should 
not, therefore, be permitt d to take ndvantage of her own 
wrong. ~* 


; Insurance police N (lie fa hi bale rally construed ny, favor al 


the assured ; and an exception is to be strongly construed 
against the underwriters. | Duer on Insurance, 161.” 


In the case of Ames. ¢. New York Lo nion Ins C'o., 4 
Kernan, ZO, Wheat Wiis decided aus lo thiis polnt is thus 
stated in the svilabus: 

ws polices provided that the loss was to be pac 
Within ninety days after proofs should be completed and 
filed, and thet an action should be barred unless com- 
menced within six months after the loss occurred. The 
loss occurred ()1) July oth, anid the proots were served ti 
the 14th of that month. A detect was pointed out by 
the company oa October od, and supplied by the detend- 
ant on thre l4th Oo] that month. The secretary of the 
company When applied to for payment stated that it would 
not be due until January 4th, when it would be made. 
The action was commenced January ISth. Held, that 
defendants had waived the limitation stipulated in the 
poliev.” 


———eoo— «Sl 


May on Insurance, in said section 488, proceeds in the 
following words: 


“'To the same effect is Curtis v. Home Ins. Co., 1 Bis- 
sel, 485, where it is stated that if the conduct of the insur- 
evs during the negotiations is such that the insured may 
reasonably helieve that they rite vad to pay them, the delay is 
excusable s othe ri ey, not.” 


On this point the said case of Curtis v. Ins. Co., 1 Bis- 
sel, holds what is expressed in the head note in these 
words: 


“Where a policy of insurance contained a clause that 
the loss shall be paid within sixty days after it has been 
ascertained and proved, and under that if the loss is not 
paid, suit is to be brought within one vear after the loss, 
and the claim was made within a reasonable time, and 
further proofs required, and the company held out promises 
or intimations that it would pay the loss, in consequence of 
which thre plaintiff WIS preve niles d from bringing sual iD ithin 
the year. Held. the COM Pay econnot hy /’ rmitted lo avail 
itself of these conditions of thie policy. 

“The conduct of the company and the negotiations 
must be such that the insured as « reasonable man is con- 
rinced that thre COM pany will pay thre loss, otherwise he is 
hound 10 bring his sual ii ith 7 thi, lime.” 


In the case of Killip v. Putnam Ins. Co., 28 Wis., 472, 
the syllabus states, on this point, as follows: 


“A clause in the policy limiting the right of action 
thereon to twelve months after the loss, was valid, but 
the stipulation might be modified or waived by the par- 
ties, or the COMMPany might be estopped by its own acts 
from claiming the benefit thereof. 

“Where, by any act or omission of the responsible 
officers and agents of the company, the assured is induced 
lo SUSPEl nd for a certain length of tive the jit rform rnce of 
acts required on his pu tatter a loss: such time should not 
he recloned axa pert of the period fo w hich thre right of action 
is limited.” 


‘ 


In the body of the opinion, by Lyon, J. (p. iS2), it is 
stated : 


ee Provisions limiting thie right of action Olli policies ot 


msurance LO much shorter periods than Is prescribed by 


thi ‘statute laws (i the COURTPY for the commencement of 


stnilar Cases, ule aliost universally Inserted in such 
pollen s, and the binedine force of those provisions upon 
the parties to the contracts has been as universally recog- 
nized by the Courts. But such contract of limitation, in 
any eiven case, like all other stipulations and covenants, 
may be modified, waived, or extended by the parties 
thereto, or the party in Whose favor the limitation 1s 
ln posed may Ly estopped, by his OWh act or omission, 
from claiming the benetit of it. 

“Tt does not seem to re quire much argument to demon- 
strate that if, by any act or omission of the responsible 
ollie tt. ana merelts of the defendant, the plait? should 
be induced to susp. nel netion in the premises for il given 
time, such time should not be deemed a part of the 
twelve months to which his right of action is limited by 
the original contract. To hold otherwise would be, in 
ManV Cuses, Lo allow a person Lo tuke advantage ot his 
OW Wrohe 


i Black ef al. y. NWonnesherk Ins. ~. ol IW es., (4, svlla- 


bus states as follows: 


‘A fire insurance poliey limited the right of action 
thereon to twelve months after the loss. A loss oceurred 
October 17, 1869, and on the 6th of November following 
the parties entered into an agreement by which the as- 
sured Wis to aces pt il eertamn nmount (less than what he 
claimed to be due by the terms of the policy), and the 
company promised to pay that amount on the 6th of 
February, LS70, untess it should notify the assured before 
that time of its Intention to contest its lability for the 
loss. No such notification having been given, nor the 
amount agreed pon paid, the assured brought this action 
November 7, IS70. Hleld., that even if plaintiffs could 
not recover on the agreement aforesaid, they might stil] 
maintain mn achion On thie policy; and thie fime between 
November G. ISGI. and Kebruary 6H. ISZO. must hy ercluded 


from thre period of limitation.” 


ay 


4 


Davis v. Canada Farmers Mutual Ins. Co., 39 Upper Can- 
ada (Queen's Be neh). LO? it is stated that— 

“Where the delay to bring the action can be justly said 
ln he the act of thie COM Pail, (ft) ne pot of the plaintiff, the COM- 
pany will not, in any case, i allawed to take advantage of its 
Own wrong, and will he pre vented from Nf thing up the limita- 
lion clause aD de feat thre action or suit.” 


In the ease of Derrick v. Lamar Ins. Co., 74 IIL, 404, 
syllabus states as follows: 

“A clause in an insurance policy limiting the right of 
action on the policy to a specified period of time is waived 
if the company, by fraud, or hy holding out reasonable 
hopes of aii adjustinent, prre rent thie assured from bringing 
suit within the time limited” 


In Peoria Marine and Fire Ins. Co. +. Whitehill, 25 
[1l., 466, in the body of the opinion, the ¢ fourt say: 

“Where an insurance company shall, by fraud, or by 
holding out reasonable hope . of (fil adjustment, di fi rd cred- 
itor assured being nnd i" such (! condition lo sue, from COL 
menciing his suit, he honestly confiding iin the pretenses and 
promise s of thre “Assurer, thi conditio ; would hy nO har, hut an 
such  CUseé there should hy prope i avernients in thie declara- 
tion of thee facts.” | 


Should it be contended that the waiver of the condi- 
tion, that suit must be brought within twelve months, 
cannot arise in this ease because of the stipulation (Ree., 
29, fol. 55, 56) which provides that “the use of general 
terms or anything less than a distinct specific agreement 
clearly expressed and indorsed on this policy, shall not 
be construed as a waiver of any printed condition or 
restriction therein,” then we reply that said clause re- 
garding waiver has no application to conditions depend- 
Ing Upon acts lo be done after the loss. 

On this point May on Insurance, Sec. 511, states as 
follows: 

“A clause in a policy of insurance that ‘nothing but 


LO 


a distinet specific agreement, clearly expressed and in- 
dorsed on the policy, shall operate as a waiver of any 
printed or written condition, warranty, or restriction 
thereon,’ refers to those conditions and } rovisions of the 
poliey Which enter into and form a part of the contract 
of Insurance , anid ale essential to make if il binding COol- 
tract between the parties, and which are properly desig- 
nated as conditions, and not to those stipulations which 
are to be performed after a loss has occurred, such as 
giving notice and furnishing preliminary proof of the 
loss.” (Citing lrankdin ire [is. Cw, . (Chicago [ce -. 
oO Md., 102; May on Insurance, Sees. 363, 473.) 


Regarding threat stipulation of the policy which, in sub- 
stance, provides that the parties procuring the Insured 
to take out the pork ie Vv shall be deemed the awvents of the 


insured and not of the insurer. we state that the same wll 


_ 


not be held 1 the courts to be effective or of any force 
iis aoriyst the aets of the aves of the insurer, which 
have been by the insured, acted on in good faith as the 
acts of the company. 

ln the por sent case the aveonts of the Insured more than 
ao month after the loss, and after the insurer knew of the 
loss, Induced the complainant to pay three hundred dol- 
lars premiums on the loss, under the most undoubted as- 
surances that the loss would be paid. 

13) this miecabis they induced delay from time Lo time, 
from month to month, in prosecuting the suit. [It would 


facrant traud to allow the insurer, after thus 


be a most 
collecting, through said agents, ona loss already actually 
Incurred, and alter inducing the delay of this suit for 
months, to repudiate these agents of theirs, and their acts, 
this, under any clause in the policy sueh as that just 
named, or under any other pretense, 

And on this point this court has authoritively spoken 
in Insurance Company vr. Wilkenson, 18 Wallace, 222. 

We quote from the opinion of Justice Miller in that 
ease (p. 254, ef seq.), as follows: 


il 


. « 


. « 


1] 


“This question has been decided differently by courts 
of the highest respectability in cases precisely analogous 
tothe present. It is not to be denied that the application, 
logically. considered, is the work of the assured ; and if left 
to himself, orto such assistance iis he might select, the per- 
son so selected would be his agent. and he alone would 
be responsible. On the other hand, it is well known—so 
well, that no Court would be justified in shutting its eyes to 
it—that Insurance companies organized under the laws of 
one State, and having in that State their principal busi- 
ness office, send these agents all over the land, with diree- 
tions to solicit and procure applications for policies, fur- 
nishing them with printed arguments in favor of the value 
and necessity of life insurance, and of the special advan- 
tages of the corporation which the agent represents. They 
pay these }e ts large commissions on the pore miums thus ob- 
tained, and the policies are delivered at their hands to 
the assured. The avents are stimulated by letters and 
Instructions to activity In procuring contracts, and the 
party who is in this manner induced to take out a policy 
rarely sees or knows anything about the company or its 
officers by whom it is issued, but looks to and _ relies 
upon the agent who has perswaded him to effect insurance 
as the full and complete representative of the company, In 
all that Is said or done in Making the contract. Ilas he 
not a right to so regard him? It is* quite ‘true that the 
reports of Judicial Aecisio) Ore filled with the eflorts of 
these COMPAies, hy their counsel. to establish the doctrine 
that they LAL do all this. and yet Lana their respousibility 


for thie acres ot these aqents fe) thie — receipt of the 


premium and delivery of the policy, the argument being 
that, as toall other acts of the agent, hes the acent of the 
assured. This proposition is not without support In some 
of the earlier decisions on the subject: and, at atime when 
MNSuranee COMpPAniEs waited tor parties to come to them to 
seck USSU POUNCE, OF ly forward applications fall their Cun Mion 
tion. thee doctrine had (l Peds! hl foundation lo rest Upon. 
But to apply such a doctrine. in its full foree, lo the syste m of 
N¢ Ming polierv x through (Tepe pts. ahi eh ile have de serihed. would 
he asnare and a delusion, leading, as it has done in numer- 
ous Instances, to the grossest frauds, of which the tnsur- 
ance corporations receive the benefits, and the parties 
supposing themselves insured are the victims. The ten- 


iz 


dency of this mode ri decision: MT this country 18 sti adily in 
thie opposite fj POLIO. The pow ‘T's oft the avent are, prima 
fuere, co-extensive with tle business intrusted to his eare, 
and will not be narrowed by limitations net communi- 
cated to the person with whom he deals.” (Citing here 
25 Conn., 51: 8 Wright, 259: 16 Wisconsin, 241; 14 
lowa, 276.) 

“An ansurance company. establishing a lacal AJeney, miust 
he held re sponsible _ thi yparties with ahom they fransact 


i 


busine for the acts any f «| lapahions i] tli, (tt) yl. within thre 


SCOP of his enipl ppinnedel, (Ts if thie '/ proc de / fron thie princi 
pal” (31 Conn., 317; 4O Missouri, 557; 17 Lowa, 176; 11 
Hlars is, at), ) 

“Tu the fifth edition of American Leading Cases, after 
a full consideration of the authorities, it is said: 

‘By the mterested or officitous zeal of the agents em- 
ploved by the insurance companies in the wish to outbid 
each other ana Procure Custom rs. thev not unfrequently 
mislead the insured, by a false or erroneous statet | 
What the Applicat on should contain, or, takin le pre- 
paration of it into theirown lands, procure his signature 
by an assurance that it is properly drawn, and will meet 
the requir ments of the hey, The better opinton seems 
to be that, when this course is pursucd, the description of 
the risk should, though nominally proceeding trom the 


msured, be regarded as the act of the Insurers.’ 


The case of Wilkenson is followed. and approved in 
many of the subs “pucnt Cases, amongst others, iIin— 

Insurance Company of Mahone, 21 Wall., lov—1do. 

New Jersev Insurance Co. v7. Baker, 94 U. S. 610. 


Hames ¢. Llome Insuranee Co.. 94 U.S... 6590. 


But citation of aut iow that the Insurance 


agents of defendant, acting as such in Oregon, were 
agents, notwithstanding any stipulation in the poliey, 
for the PUP pose Ot in ikine = promises ty pa Without 
suit, are here really unnecessary, because the averments 
ot the bill are explicit thist the pers is tnaking these 
promises and assurances were “the duly authorized 


agents of the detendant ” in the premises, and this 1s, 


Bs ee 


therefore, admitted by the demurrer. We have cited the 
language of Justice Miller from the case of Insurance 
Co. v. Wilkenson, supra, mainly for the purpose of show- 
ing the general methods, practices and resorts of insur- 
ance companies, throughout thts country, in getting, 
through the “stimulated ” agencies which thev establish 
in all the States, the money of their patrons (like as the 
three hundred dollars were obtained in this case after 
the loss was known, on positive promises of payment 
without suit), and the consequent necessity Imposed upon 
courts to counteract, In the interest of justice, the wrohys 
resulting from these practices of foreign corporations 
whereby they manage to obtain, through these agencies, 
the money of the people; and then, by repudiating the 
agencies through which they obtained such money escape 
from the liabilities which constituted the sole considera- 
tion on which they obtain their enormous revenues. 

In what we have heretofore said regarding the point 
as to whether this case is barr d by the limitation fixed 
in the policy, we have assumed that the twelve months 
named in the poliey begin to run at the date of the fire or 
loss. 3 

We now come to quite a different proposition m law, 


and om Upon which we contidently rely. 


LT. 


Althouah thie lanquade oft tiie poli i] is = vnile NS such suit or 
action shall hy CORTE LLCE / mith ink elie months pert atte r thie 
late ot thi frie \p. oo) yet thi 8 ati. fed if suit is hrought 


Ti ithin favelve months LFTER THE CAUSE OF ACTION ACCRUED. 


|. The fire occurred May 19, 1SS4. 

2. By the stipulations of the policy the company had 
SIXTt\ days “iter proots of loss. to make payment (Ree.. 
J). a, fol. ye). 

3. The appellee had the option for sixty days after 
proots were recelve d to rebuild‘ tec. )). ol). 


14 


instituted until the ex- 


5 Theretore. ne <tit could be 


piration ot the SIXt\ days. 


Assuming that the proofs were made the verv day of 


the fire. May i$). ISS4. no riehit of action would accrue 
to the appellant until July 19, 1885. 

>. The bill was filed July 10, ISS5, less than twelve 
months after the cause of action could possibly have 
acerued, 

In all polieies, like the present one, where a time ts 
fixed at which a right of action aecrues, and which time 
Is subsequent to the loss, there the limitation fixed by 


the policy (in this case twelve months) does not begin to 
run until the time arrives at which the policy gives a 
right of action. 

In the present case the policy allows no right of action 
until after the expiration of the sixty days after the 
proofs of the loss, which are required by the company, 
shall have been made (Ree., 27. fol. 53). 

Ifthe proof of the actual value of the loss in this case 
were made tmimedtiately after the fire,on the 19th of May, 
ISS4, no right of action accrued until the 19th of July, 
S84. and the present suit was commenced, as already 
remarked, on the 10th of July, ISS4, which was less than 
twelve months after the rght of action accrued. 

Now, In stypport of the proposition that the twelve 
months begin to run from the time when, in this case, 
the rivht (>] action acerued, We ret r to the following 
CASES : 

In the ease decided in the Cireuit Court of the United 
States for the Southern Distriet of Muss uur, of Vette rv. 
Ins. Co. (30 Fed. Rep., O68), this question came before the 
Court. The state of the facts and the nature of the poliey, 
and, also, what was decided by the Court, are indicated 
in the second and third propositions of the head notes ; 


and these read as follows: 


“2. Where a provision is inserted in a poliey of Insur- 


ee a 
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ance for the benefit of the insurer, and there is a reason- 
able doubt as to its meaning, that construction should 
be given to it which 1s most favorable lo the assured. 

“3. Where a policy of insurance provides that the 
loss, if any, should be pavable ‘sixty days after notice 
and proof of the same, shall have been made, 
In accordance with the terms and provisions of the pol- 
icy, and, also, provided, ‘that no suit or action against 
the company, for recovery of any claim by virtue of 


this policy, shall be sustainable in any court 


~ * * 


. * * 


until after an award shall have been obtained fixing the 
amount of such claim. nor unl SS such suit or action shall 
have heen commenced i ithin S17 months afte r the loss shall 
have accrued. held. that the sir months did not begin fo run 
at thie date of thee loss. hut at the time when thee right to sue 


accrued. 


The opinion is by Thayer, J. (p. 669, 670), and on this 


point states as follows: 


sut when does the period of limitation begin to run, 


in view of other stipulations in the poliey ? 


It would 


seem reasonable to so construe the stipulation as to give 
the assured the full term of six months in which to sue, 
after a right to sue has accrued, and this, I think, was 


the intent ot the parties to the contract, 


The loss is not 


pavable until sixty. days after proofs are furnished ; and, 
by a further provision, the assured is deprived of lis 
right to sue until an award has been made, fixing the 
amount of the claim. In the meantime, according to 
defendant’s theory, the limitation prescribed by the 
policy is running against the demand, and barring 
plammtif of his remedy, although the time has not arrived 
when it is possible for him to maintain an action. Ordi- 
narily, a statute of limitation does not begin to run until 


anght of action has accrued: 


that 


is to sav, until the 


plaintiff has full liberty to sue, if he is so inclined; and 
| see no wood reason for construing the special statute of 
limitations, Imported into this contract, in such way as 
to make it operative during a period when, by virtue of 
other stipulations of the contract, the right ot action is 
suspended. There is another consideration which sup- 


ports the view above eX press a. 


The stipulation in ques- 


1t) 


tion. limiting the riolit of action to ~IX months aiter the’ 
loss OCCUTs, Is il provision, Inserted for the special he nefut of 
the insurer. If then, by comparing the stipulation with 
other provisions of the policy, a doubt arises as to the 
time when the limitation begins to run, that construction 
ought to be given (if it be a reasonable construction) 
which Is most favorabl hor thee assured, woaist whom if was 
Intended to operate. The view which the Court has 
taken seems to be in harmony with the views expressed 
by other Courts on the same question.” 

lide Steen v. Niagara lire [ns. cm S9 N. 7. S15. 

Mayor, ete.. v. Hamilton Ins. Co., 39 N. . oF 4 

Chandler v. St. Paul Ins. Co., 21 Minn., Sd. 

Spare v. Home Mut. Ins. Co., 17 Fed. Rep., 568. 

May Ins.. see. 479. 


What Is decided, Cn) thre present point, in the case of 
Steen v. Ins. Co., 89 N. Y., 3515, cited in the foregoing 


opinion, is thus expressed in the head note: 


“Defendant issued a policy of fire Insurance, which 
limited the time for bringing an action upon it to a ‘term 
of twelve months next after the loss or damage shall ac- 
cruc. A loss was not payable under it until sixty days 
after thie proofs re quired hy i shall have been veceived at the 
ollie of thie COM POY ny Ne ih Pork. and the lags shall have 
heen satistactorily i rlaimed ane proved, In iil action 
upon the policy, Ac/d, that the period of limitation pre- 
scribed did not connmence to rin wiitil thre loss hecanue dave 
aud payable and the right li bring the action had accrued : 
and so, that an action brought within twelve months 
after the expiration of sixty days from the time of the loss 
was not barred by limitation. Johnson v. H. Ins. Co. 
(91 T1L.935, 538 American Rep., 47), Fullam v. N. Y. U. 
Ins. Co. (7 Gray, 61) disapproved.) ” 


To the body of the opimion, which is by Danforth, : ee 
we ask especial attention. Certainly the reasoning of 
the Court as found at pages 333 et seq. (89 N.Y.) estab- 
lish, by what seems to be quite conclusive force, the 
proposition that a limitation, in policies of this descrip- 
tion, cannot, reasonably, be held toe begin to run until 


. 
x 


= 
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the time when the right to sue shall have accrued under 
this policy. This reason lire we need not here repeat. The 
Court cites in support of the position it takes, in this re- 
gard, the case of Ames v. Ins. Co., 14 N. Y., 253; Mavor, 
etc., v. Ins. Co., 39 N. Y., 45; Hay v. Ins. Co. 77 N. Y., 
250. Lhe opinion in the case is thorough and quite ex- 
haustive. We beg to it the careful attention of the Court. 
The case of Spare r. Ilome Mut. Ins. Co., 17 Fed. 
Rep., O68, was decided in ISS3 in the Cireuit Court for 
the District of Oregon, and the opinion is by Deady, J. 
In that case the same question arose as in Steen v Ins. 
Co., in S9 N. Y., 315, and in Vette v. Ins. Co., 30 Fed. 
Rep., 665. The following proposition of the svilabus 
indicates the character of the policy and of the decision : 


“A policy of insurance against fire, issued by the de- 
fendant, provided that a loss thereunder should be pay- 
able sixty days after proof thereof; and that a suit for 
recovery of any claim under the poliey should be brought 
within twelve months after the loss oeecurred. Held, 
that tne twelve months did not commence to run until the loss 
was due and payabl —thie expiration of sicty days after the 
proof of the same.” 


In the body of the opinion, after citing the cases in 4 
Sawyer, 04, and 7 Wallace, 389, and May on Insurance, 
Sec. 478, holding that a statute of limitations, in a policy, 
is valid, the Court proceeds in these words, speaking of 
the contention of the defendant: 


“ But they (counsel for the defendant), contend that it 
(clause regarding limitation) must be read in connection 
with that other clause which provides that a loss does 
not become payable until sixty days after the proof of 
that fact is made; and that, taken together, the reason- 
able construction of them is that the right to sue on the 
policy, being postponed until the loss is payable—namely, 
sixty daysaiter proof thereof—the twelve months’ limita- 
tion upon such right does not commence to run until the 


lS 


time. This construction is supported hi the decided we ight 
of authority, and an my prin nt as correct on prineiple” 
Mayor, tc... Hamilton Fire Ins. Co., 389 N. Y., 45. 
Hay v. Star Fire Ins. Co., 77 N. Y., 608; (S. C., 37 
American Ri })., SU). ) 
Chandler ». St. Paul F. & M. Ins. Co., 21> Minn., 
SS. 
Steen v. Niagara Fire Ins. Co., SO N.Y. 315: (S. 
C., 42 American Rep., 297.) 


May Ins... See by f). 


We bee the attention of the Court to the cases eited im 
the notes to seetion 479 on the last edition (2d) of May (oni 
[nsuranee, p>}. (24, ¢25. 

It seems to us quite unnecessary to multiply authori- 
ties upon the present point, because if the reasoning of 
the Courts, which ts found in the cases just eited, and the 
nature of the subject matter are insufficient for the estab- 


’ 


lishment of the proposition now asserted, that the limita- 
tion of twelve months begins at the time when the right 
of action first accrued, then any multiplication of authori- 
ties on the point cannot, in this court, be useful. 


ITT. 


The point made by the demurrer, that there is no lia- 
bility. hecause the receiver was not authorized hy the Court to 


NSU the property in question, ix rrsuthere ni: 


l. Because, as appears by the bill, that the receiver 
was directed by the Court “to take possession of, man- 
age, control, and safely keep” this property, (v; oe.3 

This is admitted by the demurrer, and, we submit, is 
sufficient authority to Insure. 


2 Because the appellee is estopped to question the 


— 


authority of the receiver to Insure, by the fact of making 
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the contract, and receiving and keeping the premium 
paid, $300; there is no indication in this record of any 


disposition to return this money. 


Such a mantfestation of bad faith cannot receive any 
encouragement in a Court of Equity. 

The Court below did not notice this point made by 
appellee. 

We respectfully submit that the order sustaining the 
demurrer should be reversed, and the Court below 
directed to overrule it. 

S. SHELLABARGER, 
J. M. WILson, 
hor Appellant. 
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The substance of the amended petition is that the ap- 
pellant Thompson, on the tgth day of May, 1884, was 
appointed receiver in the suit of Pen. /lolladay v. Foseph 
¢ Holladay, in the Circuit court of the State of Oregon, for 
Multnomah county. 


That from the 17th of November, 1883, Edward S. 


Kearney was the receiver till the 19th day of May, 1884, 
in the case of //o//aday v. Tlolladay: that since the 


17th of November the Clarendon hotel, in the city of 


Portland. on the’ north-west corner of North First and 
F streets, being a fourzstory frame building, together 
with the furniture theremin. was in the joint posses- 


sion of the said Circuit court by its receiver in this case, 


and Joseph N. Do!ph and R. Koehler owners of one-half 
interest, and the remaining half interest being in dispute 
in the Holladay Case. 

That en the 21st of April, 1884, said Kearney, re- 
ceiver, insured, for the benefit of whom it might concern, 
one-half interest in the building the sum of $4,000, and 
S1.000 like insurance on the furniture, whilst said inter- 
ests in said property were in suit; that it was on the 21st 
of April, 1884, between the defendant and receiver, that 
the defendant would insure against loss by fire, the re- 
ceiver in the suit of //o//aday v. /lolladay, and his suc- 
CESSOPrS, for the benetit of whom it might COnNCeTNH, in the 
amount of $4,000 insurance, to run for one year from the 
27th of April, S84, premium $300, evidenced by policy 
delivered to said Kearney; that the policy by mistake 
was made payable to Edward S. Kearney individually, 
instead of as receiver, etc., as aforesaid. 

That said insurance company Knew all these facts the 
time it entered into said contract, and that by mere inad- 
vertence, accident and mistake in writing said policy, it 
was omitted to be inserted in said policy that said insur- 
ance was made by said receiver as receiver. 

That on the rath day of May, 1884, Kearney was re- 
moved as receiver, and Thompson appointed and quali- 


tied on the roth of May, 1884. 


That on the 19th day of May, 1584, at mght, after 
Thompson was appointed and qualitied as receiver, but 
before the property was delivered over by said Kearney 
to said receiver, the property was destroyed by tire, and 
the loss on said half interest amounted to $9,000 on said. 


hotel, and $3.000 on the furniture. 


Pravs for reformation of the policy. 


To this amended bill the Phenix Insurance Company 
appeared on the 5th day of December, 1885 (Rec., 33, 
Folio, 64), and tiled its demurrer. First, on the ground 
that the amended bill did not show equity. Second, that 
it did not show Edward S. Kearney, who had_ been re- 
ceiver prior to the date of loss by fire and the appel- 
lant’s predecessor in office, was at the time of the mak- 
ing of the alleged contract with the defendant, in the 
complainant’s amended bfll described, authorized by the 
Circuit court of the State of Oregon for the county of 
Multnomah, to enter into such alleged contract. (Rec., 
34.) Third, that the amended bill contains no matter 
showing the appellant’s right under the alleged contract 
with the defendant in said amended bill described is 
barred, because the receiver did not commence the suit 
within 12 months after the date of the fire in which the 
loss described in said bill occurred, prays that the bill 
be dismissed and defendant have his costs, etc. (Rec., 


34; Folio, 66. ) 


The original receiver as such had no authority to incur 
expenses on account of the property trusted to his charge 
by the court beyond what are absolutely necessary to its 
preservation and use. Cowdry v. Galveston, /1. and H1. 
i. is GO 93 is Be 352. Beach on Receivers, ~ S 
249. 257: 

Unless the court gave special instructions or power to 
the receiver to incur liability for insuring property against 
fire which was intrusted to his charge, he has no author- 
ity to bind such property, or the owners thereof, upon 


any collateral contract, such as insurance, etc. A general 


4 


agent has no such authority in the absence of some gen- 
eral usage or custom prevailing in the business which 
authorizes him to make such insurance. 

The amended bill does state that the assured and 
the defendant entered into an agreement to insure the 
contestants in the litigation of //o//iday v. Slolliday, and 
that the policy of insurance issued to Mr. Kearney was 
not intended to insure him but “ whom it might concern,” 
but states that by accident and mistake the defendant in- 
sured him. An attempt is made to set up astate of facts 
which might be evidence that such a purpose would not 
have been unreasonable and might possibly have been 
contemplated without doing violence to some probability, 
but none so probable as that Mr. Kearney intended 
to insure himself against lability; yet the provisions 
of the policy itself have a clearer and more direct 
signification than that contended for by the appellant. A 
special note is made in a very conspicuous place in the 
body of the policy, in which it ts provided that * property 
‘held in trust” is intended among other things, * prop- 
“erty held under the appointment of a court of law,” 
and also * in case of loss of property held in trust the 
‘names of the owners and their respective interests shall 
* be stated in the policy.” It 1s but fair to presume the re- 
ceiver was intelligent enough to be able to read and un- 
derstand his policy, and that when he came to these 
clauses he might have realized that as he had insured this 
property in his own name it might be better to, if he 
intended otherwise, as he held it under the appointment 
of a court and in trust, to have it) expressed in the 
policy “as property held in trust,” and have given the 
name and interest of the owners. Ile, however, was 


content to secure himself against any liability he 
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might incur from negligent fires for which he 
might in some way be held liable. He knew that 
the contestants might each for himself insure his 
own interest, and that his own duty referred to the 
custody and care of the property, and there was no duty 
upon him to make collateral contracts for the protection 
of the litigants and not for the care of the property itself. 
He paid no premium out of the funds of the receivership 
and might, without an order of court to do so, have found 
some valid objections by the successful party in having the 
payment allowed. Whatever may have been his views 
on the subject the bill is silent that he ever took any steps 
to insure any one but himself. The most that can be 
claimed is that the insurer insured Mr. Kearney, receiver, 
and while he remained receiver, (which, bowever, is not 
claimed), but the appellant does not stop here, but with- 
out any allegation that Mr. Kearney and the company 
ever agreed to insure any one else, the court 1s asked 
that the contract to insure Mr. Kearney be reformed, and 
that a new agreement be substituted, whereby the in- 
surance company agrees to insure Mr. Kearney and his 
successors in the oflice of receiver, for the benefit 
of whom it may concern. ‘The personal insurance which 
is of such transcendental importance in the business of 
insurance is here wholly ignored, and the court is asked 
to ingraft upon this policy terms which introduce an in- 
dependent and unusual consideration of insurance, without 
even the most vague and general allegation in the 
amended bill, that the receiver was authorized by 
the court to make, and the parties to the contract ever en- 
tered into such an agreement, and in violence of the 
terms of the policy iself expressly warranting against a 


change in the care and control of the property. The 


-) 


en 
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policy expressly provides “that 1f the property be trans- 
“ ferred, or if any change take place tn title or possession, 
ons whether by legal process or judicial de¢ rec. the policy 
‘¢ shall be void.” 

Now if this policy is to be reformed and to stand as in 
insurance * for the benefit of whom it may concern,” it Is 
at once turned into an open policy or open letter of insur- 
ance indemnifying whoever may be the owner at the time 
of loss, and thus strict and material. warranties against 
change of title, possession or control, become canceled and 
blotted out. ‘To do all this the whole body of the policy 
would have to be rewritten. @& 

In //arper v. Robinson, 9S U.S., 528, the court say, in 
speaking of this clause: “It is now clearly established 
“that an insurable interest, subsisting during the risk and 
‘at the time of the loss, is suflicient, and that the assured 
“need not also allege or prove that he was interested at 
“the time of effecting the policy.” 

If any such agreement was first authorized and made, 
it should be first set up in the bill of complaint, and then 
should follow that by accident and mistake such agreement 
was not truly set down, and that all the warranties against 
change of risk were by mistake allowed to remain in the 
body of the policy. The bill makes no allegation of any 
such authorized agreement on the part of the receiver, and 
as a consequence the demurrer does not admit it. For 
these reasons the demurrer should be sustained. If the 
insurance was to Mr. Kearney—-receiver. it certainly was 
not * to his successors or for the benetit of whom it may 


“concern. 
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No suit was brought upon the policy of insurance sued 
on in this case until long after a year had expired from 
the date of the loss by fire, out of which the cause of 
action grew. There is no allegation in the bill that the 
defendant, the appellee, said or did anything to warrant 
the assured in delaying his suit. No such excuse whatever 
was set up, but on the contrary the record discloses that 
the insurance company, upon notice of the loss by fire, 
at once notified the appellant, that by reason of the re- 
moval of Mr. Kearney, the receiver, and the loss of that 
personal care and fidelity which they trusted in hin, it 
denied all liability. It, while considering its liability, held 
out no hopes of amicable adjustment which might operate 
as a waiver of this condition limiting the time for bring- 
ing? suit, but on the contrary dispensed with all proofs of 
loss and all preliminary adjustments, and broadly avowed 
its non-liability. Gooden \. Amos Aeag F. lus. Co., 20 
IN. Ey 2S 

In such cases it was the duty of the receiver, if he 
supposed there was any enxist'ng lability for any loss by 
fire, by the terms of the policy to have at once, promptly 
and without unreasonable dely, commenced suit. Having 
failed to do so, and offering no iegal excuse for his 
neglect, he is barred by that provision of the policy which 
limits his right of action twelve months from the date of 
the fire. 

The latest case on the subject is //oward /usurance Co. 
v. Hocking, decided by the Supreme court of Pennsyl- 
vania on November 4, 1889, and reported in Volume 18 
of the Atlantic Reporter. 
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See also, Arddellhurger v. The Lnsurance Co., 7 
Wallace, 386: Wo/kinson v. The Jusurance Co., 72 New 
York, 499: Arthur vy. The /nsurance Co., 73 New York, 
402. 

May on Insurance, § 485, lay it down: * Nor will the 
‘operation of such limitation be suspended or prevented 
“by negotiation for a settlement, 7/ ‘here be no agreement 
“ for delay and the plaintiff has done nothing to mislead 
* the plaintiff.” 

The amended bill seeks to plow around the decision 
of the court in sustaining the demurrer to the original 
bill, and dismissing his bill on account of the action not 


having been brought within the time limited in the policy. 


It is alleged in the amended bill, that about thirty days 
after said tire, the agent of the insurance company directed 
the attention of the appellant to the provisions in_ said 
policy limiting the commencement of the suit; that said 
agent stated, at that time, that there was no question 
made as to the loss or to its payment, except that the com- 
pany was considering the fact that a change had occurred 
in the receivership in the case of //o/liday vy. [lolliday. 
This, of course, waived proofs of loss, if not already 


] 


made. and the only quest nthe company was consider- 


ing was a question of liability on account of a change of 


receivership. ‘The agents stated, about thirty days after 
the fire. that they had already written the company CIVIng 
the company their advice. which was to pay the appel- 


lant. and such Wills the vood opinion they held of 


their persuasive powers, that they were of an 
. . t | | : , 7 ] Th ° ] _ 
opinion | wait tle company woud pay. nis, Nowever. 


is but an expression of an opinion ind. a mere expecta- 
tion. but while the company held the matter under ad- 


visement, and the appellant Knew this, the agent even by 
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an express promise could not bind the company. The 
receipt of the earned premium some thirty-nine days after 
the loss, by the agents, while the company was holding 
the matter under advisement was a weak invention to fore- 
stall the company’s decision and to raise a promise on its 
behalf to pay; but the inference must be the other way. 
If the company admitted its liability, then 1t owed the ap- 
pellant some $5,000 less the premium at the time the 
agent received the premium, and it ts hardly credible that 
the appellant would pay or the appellee receive the 
premium under such circumstances. If the liability is 
admitted, the company would have paid the loss if it de- 
termined to become liable. The agent by the receipt of 
$300 earned premium, could not, unless expressly author- 
ized, with the appellant’s knowledge of the antecedent 
facts, bind their principal to the present and immediate 
payment of $5,000. Yet conceding this not to be so, and 
the agents could step in and thus supersede and bind their 
principal, the provision in the policy that the suit must 
be commenced within twelve months from the date of the 
tire, was still operative. The opinion of the agents had 
not been verified that the company would decide to pay, 
and there 1s no allegation that it ever so stated to its agents 
or the appellant. An equivocal allegation is made that the 
said agents vave assurance that the company would pay 
‘ as aforesaid.” but the * as aforesaid ” is carried back to 
the agents’ opinion that their advice in their letter would 
be successful. Nor does the amended bill allege that 
these unauthorized promises of the agent prevented the 
appellant from obtaining leave of the court to bring this 
suit on the policy within the period fixed from the date of 
the fire, but only that they had prevented him “ for some 
“ time.” after sixty days after the delivery to said defend- 


[O 


ant of the proofs of the loss, which occurred thirty days 
after the fire and twelve months and twenty-one days 
before the commencement of the suit, from seeking rehef 
by suit on the policy. No other CNCUSC is offered or 
found in the record, and the learned judge in the court 
below, was fuliy justified in tinding that these pretended 
excuses were not sufficient to waive the express provis- 
ions of this policy in this respect. 

The policy in this case limited the authority of the 
agent, and by such limitation took away all implication 
of a general authority. The policy provides that * itis un- 
‘derstood and agreed that agents of the company have no 
‘authority in any manner, or by any act or omission 
‘whatever, either before or after making the contract to 
‘waive, alter, modify, etc., any of its conditions or re- 
‘strictions. 

The meaning of this ts clear, that the person acting as 
agent for some purposes, has no authority to represent 
the insurer in any manner that would waive, alter, o1 
modify the terms of the’ contract as reduced to writing 

It limits such agent merely to an agency to receive and 
forward the application for insurance, deliver the policy 
and receive the premium. 

Wood on Insurance, 1st Ed., page 640. 
Bohart vy. Obcring, 13 Kansas, 388. 

May on Insurance, page 156. 

Walsh v. Hartford Insurance Co. 7 Ins 

Law journal, 423. 
tst National Bank of W. v. Lancashire 

/ns. Co., 14 Ins. Law Journal, 278. 

A yte V. Commercial lnion /ns. Co.. roth 
iN. &., $28. 
flankins Vv. Rockford Ins. Co., 35 N. W., 34. 
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The court will bear in mind in construing an insurance 
agent's powers, that a clear and sharp distinction has ever 
been preserved in giving effect to a claim of waiver of 
the provisions of the policy which he represents; that a 
more liberal construction will be given to such powers at 
the time of making the contract and delivering the policy, 
and facts and circumstances preliminary and leading up 
to the consummation of the contract of insurance. After 
the contract has been made and the contract delivered to 
the assured, and he has every opportunity to become fa- 
miliar with its provisions, in treating of conditions subse- 
quent, the power of the agent to waive provisions in the 
policy, except in the manner pointed out by the policy it- 
self, are more strictly construed. Both parties then stand 
upon a more equal footing, and the assured is presumed 
to be possessed of a fuller Knowledge of his right than at 
the initiatory negotiations. After the contract of insur- 
ance has been fully made and executed, and a loss has 
occurred which exhausts the face of the policy, the agent 
has no authority fev se whatever to enlarge the scope of 
the insurer's liability, nor in any way is he its agent to 
waive, alter or modify any of the provisions of the policy 
which shall relate to the loss itself, the hability, or the 
limitations of the manner or time in which the lability may 
be enforcedSlt is true, anew power may be expressly con- 
ferred upon the agent to do all these things, but the law 
will not infer it, and the amended bill nowhere alleges any 
such thing, nor does it allege that the promise made 
by the pretended agents more than a year before the 
commencement of the suit, that the company would 
in all probability pay the loss, was known = or 
authorized by the company, nor is it alleged in the bill 


that any act or thing or promise done by_the agents was 


Pe , a C,. tne 
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known or authorized by the defendant. The agents as 
to this loss after it occurred were strangers both to the 
assured and the insurer, and the appellant was informed 
by these agents more than twelve months prior to the 
commencement of the suit, that the company itself was 
handling the question of lability and the settlement of the 
loss, and it nowhere appears that other information incon- 
sistent with this was ever by the company or the pre- 
tended agents communicated to the appellant. 

With tnese limitations of authority in the policy, the 
burden of proof is upon the assured to show that the acts 
relied upon were within the SCOPE of the agents: apparent 
authority. 

Wood on Ins., 2nd Ed., See. 420. 
Lokues Vv. ihe. ins. CO. GF Ty fa Oe 
Law Journal, 472. 
Bush ve Westchester Fire Ins. Co., § Ins. 
Law Journal, 207 
Bowlin Vv. Tleck a fire /ns. Co. T Ins. 
Law Journal, 305. 
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But whether these agents were general or special, with 


eencies are subor- 


powers hmited or unlimited. all such a 


dinate to the right of their principal to interfere and as- 


sume control. and where the assured knows. or has notice 
that the principal has taken the matter in hand. and 1s 


itself determining its lability and the manner of satisfy- 


ee 


ing it, the general or special agent has no authority to in 


anv wavy bind his principal, unless he is dulv authorized 
by such principal, and the party dealing with him nego- 
tiate at their peri after such notice that the principal is 


so acting, and take the risk of his authority. 
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The property in this case was the subject of family 
quarrel and of rival pretentions, and to save the property 
from the marauding devastations of either faction, a re- 
ceiver was appointed, and a personal contract was made 
between him and the insurance company in reference to 
the property, covering any risk he might run from 
careless fires, and which contract, were it not for the per- 
sonal confidence reposed in the assured, no prudent under- 
writer would willingly have taken. 

It is a significant fact that on the night of the day that 
the assured, the first receiver, was discharged and the 
appellant was appointed and qualified, the property was 7 
destroyed by fire. The opinion of the court below is 
found in the record, page 16, also reported in 25th Fed. 
Rep., 290. 

Respectfully submitted. 


RoBERT Rar, 
, I//y. for Appellee. 
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] Unitrep STATES OF AMERICA, 
Eastern Division, Eastern District of Arkansas: 


Be it remembered that at a regular term of the district court of 
the United States for the eastern division of the eastern district of 
Arkansas, begun and holden at the Federal court-room, in the city 
of Helena, on the second Monday in March, A. D. 1887, the same 
being the 14th day of said month, there was present and presiding 
Hon. Henry C. Caldwell, judge of said court; Thomas Fletcher, 
marshal of said district, and Samuel I. Clark, clerk of said court, 
when among other proceedings had were the following, viz: 


In the District Court of the United States for the Eastern District of 
Arkansas, at Helena. 


Bill of Complaint. 


Henexna Hanks, Complainant, ) 
agaist 
2 J. WW. Attex, THomas H. West,and Jonn C. Bus, Co- > 104. 


partpers under the Firm Name & Style of Allen, 

West & Bush, Defendants. 

The complainant, Helena Hanks, states that she is a citizen of the 
State of Arkansas, and that the defendant, J. H. Alien, is a citizen of 
the State of Louisiana; the defendant, Thomas H. West, is a citizen 
of the State of Missouri, and the defendant, John C. Bush, is a citi- 
zen of the State of Alabama; that the firm of Allen, West & Bush 
are cotton factors and commission merehants, doing business in the 
city of New Orleans, in the State of Louisiana. Complainant states 
that William Porter and Ann Amelia Porter, his wife, being the 
owners in fee simple of the following lands, situate, lying, and being 
in the county of Phillips, and State of Arkansas, to wit: 

Partof Spanish confirmation 234, originaily patented to Moses Bar- 

nett, containing 314.27 acres; the northwest fractional quarter 
3 of section 24, containing 25.16 acres; the northeast quarter 

of section 25,160 acres; the east half of the northwest quarter 
of section 25, containing 80 acres; the north half of the southeast 
quarter of section 25, containing SO acres: the northeast quarter of 
the southwest quarter of section 23 and the northwest fractional 
quarter of the northwest fractional quarter of section 24, 43.85 
acres, all in township 2 south and in range 4 east, and contajning 
in the aggregate 746.28 acres, on the 2nd day of January, 187], 
by their deed of that date, duly executed and acknowledged, for a 
valuable consideration, sold and conveyed sald lands, together with 
other property, to this complainant; that afterwards, to wit, on the 
24th day of May, 1875, she caused said deed to be duly filed for 
record in the oflice of the circuit clerk and ez officio recorder of the 
county of Phillips and State of Arkansas, and that said deed was by 
him duly recorded in Book A®, pages 393 & 394; all of which will 

J—o 16, | 
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more fully appear by reference to a duly certified transcript 
of said deed from the records of said county, which is here- 

with filed, marked Exhibit “A,” and made a part of this bill 
as if herem copied. 

( Ol piaihant further chara . tliat sald lands constituted il planta- 
tion commonly knowh as the Cunningham place, and that from the 
time shi ACG UIE d said POP rey as aforesaid Up) to the present time 
said Plantation has be 1} held by her as her sole and separate Prop- 

en cultivated and operated by her in her 
Individual name and for her benefit. 

Complainant further states that at the time she acquired said 
roperty up to and untilthe present time she was and has been and 
il} is the wife of James M. Hanks. buat threat the only control which 
hersaid husband has ever exercised over said property since she ac- 


} ' } 
erty, and the same hes L) 


' 
! 
i 
; 


quire d title thereto has been as he ragentl and for her, the contracts 
thereon being made in her name and the business being for her ben- 
efit and her business, as has been apparent LO all the world. 
) Complain int further states that heretofore, to wit, on the 
l4th day of October, ISS4, the said defendant- recovered on 
the law side of this hon. court a judgement against W. L. Nelson and 
the said James M. Hanks, lately copartners under the firm name 
and SUV ie Oj Ni Ison iV Ilanks, lor the Stulth of s | bdo ZU : that said 
judgement was founded upon a verified account, the debt having 
bee Hh create d Ml) or about Liec— day of ——— LSSI. 
rer charges that said defendants have caused ati 
execution to be Issued out ol this hon. court, directed LO the marshal 
and to be placed in his hands, and have caused the said marshal 
oan the following lands as the property of the said James 
M. lLlanks, tO WIL: The north ast quarter, the Cust half of the hnorth- 
West Quarter, the northeast quarter of the southwest quarter, the 


+h j i¢ | » + . . : “pe? . . } ] 
north thali ol the southeast quarter of section Za the west hall of 
i 


( Ol plarnant fur 


~—_ 
— 
o” 
“ 
me 


the southwest frac. quarter, 40.47 acres; the northwest frac. 
} | ¥ ] . ; bad ] ] ° a +% " . 
) Guarter, 25.160 acres, of see. 24 Lhe southwest Irac. q larter, 


, ' '% ’ : ‘ i. 4 ») ] ] as 
acres, of section 15. in LOWLSsIIIp ~ south and bh range i 


thrsat park OF S manish rai No. 2364 embraced in and 


CiSL . aise | 

: 
numbered 12,15, 14, & 15 in the partition made among the heirs 
of William HH. Bailey as the same are designated and deseribed in 


. 


thie partition deed and survey and plat thereof. of reeord in Book D 
and pages 045 to O47, being a part of the land embraced in’ said 
Cunningham place and sold and held by this complainant as afore- 


sald, and that said property is advertised to be sold on January 
27th, ISS7 

Complainant charges that the said James M. Hanks, although 
her husband, las. under thi constitution and laws of the State of 
Arkansas, no right or title to said property or the rents, issues, or 
profits therefrom, she holding the same by grant and operating the 
same as herown property and in her own name, her said husband 
exercising no control over said property except as her agent 

7 for her and in her name. 
Complainant further charges that if said sale under said 
execullon is pre rmitted LO be made a cloud will be cast upon her 
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said property, which it is inequitable and unjust to her to permit. 

Wherefore complainant prays that said Allen, West & Bush and 
said Thomas Fletcher, as marshal of the eastern district of Arkansas, 
may be made parties defendant hereto, and may be required sev- 
erally to make answers to the allegations in this bill contained, but 
answers under oath are not repuired ; that an injunction may issue 
restraining and inhibiting said defendants or either of them from 
selling or offering to sell any of said property under said levy and 
advertisement; that said property may by decree of this hon. court 
be declared to be, under the constitution and laws of the State of 
Arkansas, her sole and separate property, and so long as she may 

choose be exempt from the contracts, debts, or liabilities of 
8 hersaid husband and not subjeet to levy or sale upon execu- 
tions issued or judgments rendered against him, and that 

she may have all other and proper relief in the premises. 

And she will ever pray, Ke. 

TAPPAN & HORNOR, 
Attorneys for Complainant. 

STATE OF ARKANSAS, County of Phillips 

Ilelena Hanks, complainant in this suit, states on oath that she 
believes the facts stated in the foregoing complaint to be true. 


HELENA HANKS. 


sivorn to and subseribed before me this 2? | day of January, 
1887 


(SEAL. | JNO. J. PORTER, N. P. 


We acknowledge service of above bill and authorize the applica- 
tion for injunetion to be made to Ilon. H. C. Caldwell on Monday, 
the 24th inst., at chambers, in ‘uittle Rock. 

Helena, January 22, 1587 


“STEP HE NSON & TRIEBER. 


Sol y Def'ts, Allen, West & Bush. 
9) Endorsed: The clerk will issue an injunction as prayed for 


in the bill. January 24,1887. Henry C. Caldwell, judge. 
We aceept notice of the above Injunction and walve the issuance of 
the notice January 26, LSS7. Stephenson WN Trieber, sol’s for Allen, 
West, & Bush & for the marshal. Filed January 25th, 1587. 
Samuel I. Clark, clerk. 
A mSWeF, 
In the U. S. District Court for the East. District of Arkansas, at 
Ilelena. 
Hecexa Hanks, Pi’, - ) 
} . 
vs. > Answer of Def’ts. 
ALLEN, West & Busnu, Def’ts, 
The joint and several answers of the defendants herein to 
10 the bill of complaint of Ilelena Hanks, complainant. 
These defendants, now and at all times hereafter, saving to them- 
selves all manner of benefit or advantage of exception or otherwise 
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that can or may be had or taken to the many errors, uncertainties, 
or imperfections in the said bill contained, for answer thereto or 
to so much thereof as they are advised it is material or necessary 
for them to answer, answering. Say : 

They admit the citizenship of the parties as alleged in the bill, 
and that on the 2nd day of January, 1S71, by their deed, Wim. 


in said bill deseribed and as is more fully shown by reference to the 
copy filed with said bill and marked Exhibit A, and that said deed 
was filed for record in the office of the cireult clerk a €2 officio re- 
corder of Phillips county, Arkansas, on the 24th day of May, IST), 

and duly recorded by him; but they deny that the said realty 
|| was owned then in fee simple by said William Porter & Anu 

Amelia Porter, and they also deny from the time of the exe- 
cution of said deed complainant has held the same as her sole and 


separate property & had it cultivated for her benefit, and they 

also deny that the only control which hye r husband, James MI. 

llanks, had was as her agent, but they allege the truth to be— 
That all of the property in said before-mentioned deed described, 


ania “iso Cons rt rable otha r Property which wis ol about the “ite 
value, liad been the property of one John F. Hanks, who departed 
Intestate on the — day of ——, ]S6-4, seiz d thereof, 
That iy brett him SUPVIVihg as lis sole heirs-at law Fleetwood 
Llanks, his feat tye rm who, un l I" the laws of the State of Ark Ltiscs, in- 
herited said realty for life, and the remainder to the other heirs, viz., 
James M. Ilanks, his only brother, and Ann Amelia Porter, his 
only sister 7 
ee That on the — dav of ——, 1870, the said Fleetwood 
Hlanks died, whereby bis interest in said realty ceased, and 
by the laws of descent of the State of Arkansas the sume became 
ie of the sald James \I. Ilanks 
& Ann Amelia Porter, share and share alike, the said James M. 
Ilanks taking possession of the property now levied on and _ retain- 
. ' 


. ’ 
the absolute property in fee sim 


] 


le Ib evel nee, although undivided as to the title until Janu ry 
Prod. IS; | 
Phat on the 2nd day of January, 1S71, the said James M. Hanks 
WN Ann Am: ih Porte conclude LO parity hh Salad realty, which 
up to that time they had owned undivided as tenants in common, 
; } } } “Hae } ’ " . . . 2 
and the said ILanks also di Sire to have his half conveyed to lis 
Wife, Who ts the complainant in this action, it was agreed between 


] } »_ } 


him and his sister that he should convey to her all his right, title, 


. . * " : a ' ; ] ls ° ] . . 
W interest In & to all of said realty. and that she should reconvey 
certain parts of it, which had been agreed upon as being one-halt 

in Vaiue of the entire estate Inherited by them as aforesaid, 


le to the complainant, Ilelena Ilanks, wife of said James M. 


That in pursuance of said agreement the said James M. Hanks, 
for the alleged consideration of five dollars. on the 2nd dav of Jan- 
uarv, A. D. IST71, executed his deed, whereby he conveved all his 
right, title, & interest In & to the entire estate rida rited. Ly) him W 
his said sister from the estate of said Jno. F. Hanks, as well as 


M. 


ed, 
itne 


‘ted 
90d 


ne 
riz... 
his 
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from the estate of their father, Fleetwood Hanks, to his sister, the 
said Ann Amelia Porter, his wife, Helena Hanks, joining him in 
said deed for the purpose of relinquishing her dower interest, in 
conformity with the laws of the State of Arkansas, and for no other 
purpose; all of which does more fully appear by reference to a cer- 
tified copy of said deed, herewith filed, marked Exhibit No. 1. 

That on the same day & at the same time the said Ann A. Porter 

executed & delivered her deed to the complainant, Helena Hanks, 
as is shown by the deed filed with complainant’s bill as Ex- 
14 hibit A; that her husband, William Porter, joined her in said 
deed, because under the laws of this State in force at that time 
a married woman could only convey real estate by joining her hus- 
band, and also for the purpose of conveying his marital rights to 
which he was entitled in the land of his wife. 

Defendants, further answering, say it is true that they recovered 
the judgment as set out in the bill of complaint, and have caused 
an execution to be issued directed to the marshal, and have caused 
him to levy on the lands deseribed in the bill of complaint, and 
that the same was advertised by said marshal to be sold, as alleged 
by complainants, but they deny that the same was levied on or ad- 
vertised to be sold as being the property in fee of said James M. 
Hanks; but, on the contrary, they allege that all they caused the 
marshal to levy on & advertise for sale, & all the said marshal 

did levy on & advertise for sale, under said execution was 
Lo the interest of said James M. Hanks, one of the defendants in 
said execution, in and to said lands and none other. 

And defendants deny that said James M. Hanks, although the 
husband of complainant, has, under the constitution & laws of the 
State of Arkansas, no right or title to said property or the rents, 
issues, Or profits therefrom; but, on the contrary, they charge and 
allege that under the constitution & laws of said State of Arkansas 
the said James M. Hanks, by reason of his intermarriage with 
complainant & the other reasons hereinafter more fully set forth, 
has a life interest in and to said realty, and is entitled to the posses- 
sion thereof for his life, and also the rents and profits therefrom, 
and which said estate is subject to levy and sale under execution. 

Defendants allege and charge that the said James M. Hanks and 

the complainant, Helena Hanks, intermarried in the State of 
16 Arkansas in the year 1859; that on the — day of , 1859, 

there was born to them a son, who lived for a number of 
years, and who, had he survived his parents, could have inherited 
ihe property herein involved. 

That by reason of said marriage between the said James M. Hanks 
and the complainant, Helena Hanks, the said James M. became en- 
titled, under the laws of the State then in foree, to a freehold estate 
in and to all the lands then owned or thereafter acquired by com- 
piainant and the rents and profits arising therefrom, to continue 
during coverture, and that by reason of the birth of their son as 
aforesaid he became entitled to an estate of curtesy Initiate, under 
the laws of the State of Arkansas then in force, to all the lands then 
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owned or thereafter acquired by his wife during coverture, and such 
estate to continue for his life. 

That said estate by courtesy thus acquired by said James 
17 M. Han's as aforesaid became after the birth of said child a 

vested right, which the constitution adopted by the people of 
the State of Arkansas on Oct. 30th, 1874, neither intended nor law- 
fully could divest him of. 

That said estate having become vested in sald Hanks on the said 2d 
day of January, 1871, by the execution and delivery of the deed of 
convevanee from Ann Amelia Porter to his wife, Helena Hanks, 
the same was thereafter and as long as it continued to be the DrOp- 
erty of said Helena & James M. Hanks subject to execution under 
a judgment against the said James M., so far as his interest went, 
viz., his life estate, the deed to said Helena Hanks not excluding 
the marital rights or right of courtesv of her husband, nor she 
having had any record of her intention to hold the same to her 
sole and separate use and free from the control and rights of the 
husbaad as aforesaid scheduled, registered, or recorded in con- 

formity with the laws of the State of Arkansas, in which 
1S manner only could his rights be defeated. 

That the interest levied on by the marshal and advertised 
to be sold by him, as charged in the complaint, covered only the 
life estate of said James M. Hanks and none other, and a purehaser 
of said property at such sale would only acquire this interest and 
none of the right, title, or interest of complainant, nor would such 
purchase cast any cloud on her title; but, on the contrary, her 
rights would be as fully protected after a sale under this execution 
as before, and at all events she has as full, complete, and adequate a 
defense at law as she could desire, and for these reasons defendants 
deny that said sale would cast any cloud on complainant’s title or 
that she is remediless at law 

And defendants pray to be hence dismissed with their reasonable 
costs & charges in this behalf sustained, and that the temporary 
Injunction herein granted against defendants be dissolved, «e. 

STEPHENSON & TRIEBER, 


Solicitors for De fendants 


Filed Feb’y 3, 1887. 


SAMUEL I. CLARK, Clerk. 
19 Exuipit A to Birt or CoMPpLaAINT. 


This deed of bargain and sale, made and entered into this second 
day of January, A. D. 1871, by & between William Porter and Ann 
Amelia Porter, his wife, of the county of Phillips and State of 
Arkansas, parties of the first part and grantors therein, and Helena 
Hanks, of the same county and State, party of the second part and 
grantee herein, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of five dollars cash to them in hand paid by the said party 
of the second part at and before the ensealing and delivery of these 


+? 


——— 
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presents, the receipt whereof is hereby acknowledged, and for divers 
other good and valuable considerations, have this day granted, bar- 
gained, and sold unto her, the said party of the second part, the 
following-deseribed lands, Lyi ing and being situate in the county of 
Phillips and State of Arkansas, and more particularly known and 
described on the plats of the public surveys as part of Spanish con- 
firmation numbered two thousand three hundred & sixty-four 
25604), originally patented to Moses Burnett, which said part herein 
couveyed contains three hundred & fourteen and twenty-seven hun- 

dredths acres (314.27), the northwest fractional quarter of 
20 section numbered twenty-four (28.16) (24), the northeast quar- 

ter of section twenty-three (160) (25), the east half of the 
northwest quarter of section numbered twenty-three (80) (25), the 
north half of the southeast quarter of section numbered twenty- 
three (SO) (23), the northeast rie A of the southwest quarter of 
section numbered twenty-three (40) (23), the northwest fr’ct’l quarter 
of the southwest fr’ct’l quarter of wrerbwe numbered twenty-four 
(48.85) (24), all of township numbered two (2) south of the base 
line and in range numbered four (4) east of the fifth principal me- 
ridian, and containing in the aggregate seven hundred & fifty-six 
and twenty-eight hundredths (746.28) acres of land, more or less; 
also lots numbered two (2) and four (4), contatning ten (10) acres, 
and being part of a tract of two hundred and forty acres adjoining 
the city of Helena, which was assigned to the estate of John F. 
Hanks in a partition of said tract made in the circuit court of 
Phillips county, Arkansas, on the chancery side thereof, A. D. 186-; 
also the following: described lots, situated in the city of Helena, to 
wit: 

Lots numbered sixty-nine (69), seventy-one (71), eighty-one (81), 
thirty (50) feet off of the north side of lot numbered eighty-nine 

(8%), one hundred and fifty (150), three hundred and seventy- 
21 three (372), four hundred and four (404), four hundred & 

thirty (430), four hundred & seventy-four (474), four hundred 
& seventy-five (479), four hundred & seventy-six (476), five hundred 
& twenty- sl (523), five hundred & sixty-two (562), five hundred 
and seventy-one ( 571), six hundred and two (602), six hundred & 
sixty-seven (667), six hundred and sixty-eight (668), six hundred & 
sixty-nine (669), six hundred and fifty-two (652); the said above- 
described tracts or pieces of lands and lots in the city of Helena, 
with all and singular the rights, ways, and improvements thereon 
or thereunto belonging or In anywise appertaining, to have and 
to hold unto her, the said party of the second part, and to her heirs 
and assigns forever. 

In testimony whereof the said parties of the first part have here- 
unto set their hands and seals on this ‘the day & year first above 
Written. 

WM. PORTER. oe, 
ANN A. PORTER.  [SEAt. 
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STATE OF ARKANSAS, | 
County of Phi illips. j 


Be it remembered that on this day personally came and appeared 
before the undersigned, an acting and duly commissioned justice of 
the peace within and for the county and State aforesaid, William 

Porter, to me personally well known to be the same person 
Zz whose gr nulne signature appears lo the above and foregoing 

di { dl, and acknowl deed that he had sealed, signed, and de- 
livered the same to the within-named oerantlee of his own free will 
and accord and solely for the uses, purposes, and considerations 
therein expressed and set forth. 

And at the same time and place also came Ann Amelia Porter, 
wife of the said Williatn Porter, to me also well known to be the 
same person Wlhiose cr nulne signature appears Lo the above and fore- 
going deed, and, being by me first duly examined in the absence and 
seperate and apart from her said husband & made acquainted with 
the nature, contents, and effect of said deed, acknowledged that she 
hiad slo d, seals dl, ‘uli le livered the sale for the USCS, purposes, WN 
considerations therein expressed & set forth; all which they desired 
I should so certify & which is hereby done accordingly. 

Given under my hand as such jusuce of the peace aforesaid, at 
my office, on the oth day o! January, A. 1). IS71. 

[SEAL. | JAS. A. BUTLER, 
Notary Public. 


STATE OF ARKANSAS, } 


County of Phillips. 4 
[, D. W. Ellison, cireuit clerk & ex officio recorder for the 
23 county aforesaid, do hereby certify that the annexed «& fore- 
golig instrument of writing was tiled for record in my office 
at— o'clock on the 4th day of May, A. 1). 1S7d., and the sate is 


how duly recorded Wn Reeord book wh a, papye- 303 WN oo. 
ln testimony whereof I lave hereunto set my hand & 
athixed TAY oflicial seal this 26th day of July, A. D. 187d. 


D. W. ELLISON, Clerk. 


[SEAL. | 


exuipir No. 1 to ANSWER. 


This deed of bargain and sale, made and entered into On this the 
2nd day of January, A. D. 1S71, by & between James M. Ilanks 
and Ielena Hanks, lis wife, of the county of Phillips & State of 
Arkansas, parties of the first part and grantors herein, and Ann 
Amelia Porter, party of the second part and grantee herein, wit- 
nesseth: That the sald parle softthe tirst part, lor and in consideration 
of the sum of five dollars cash to them in hand paid by the said 
party of the second part at & before the ensealing and delivery of 
these presents and for divers other good and valuable considerations 
them thereunto moving, have this day granted, bargained, and sold, 
and by these presents do grant, bargain, and sell, unto the said party of 
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the second part all their right, title, or interest, either in their own 
right or as heirs-at-law of F. Hanks or John F. Hanks, deceased, in 
and to the following-described tracts, pieces, or parcels of land, 
24 lying and being situate in the county of Phillips, State of Ar- 
kansas, and more particularly known and described upon the 
plats of the public surveys as the north fr’ct’l half of the north fr’et’l 
half frev’l section number twenty-five (25), the north half of section 
twenty-six (26), the whole of section number twenty-three (23), the 
east half of the northeast quarter of section numbered twenty-two 
(22), the west fr’ct'l half of the southwest fr’ct’l quarter of section 
twenty-four (24), the northwest fr’ct’l quarter of section twenty-four 
(24), and part of private survey numbered two thousand three hun- 
dred & sixty-four, originally patented to Moses Burnett, & which 
part herein conveyed contains three hundred & fourteen twenty- 
seven hundredths ($14.27) acres, and making in the aggregate six- 
teen hundred «& thirty-two & eighteen hundredths (1,632.18) acres 
of land, more or less; also lots numbered one (1), two (2), three (3), 
and four (4), containing ten (10) acres each, being part of a tract of 
two hundred & forty acres adjoining the city of Helena, which was 
assigned to the estate of John F. Hanks in a nartition of said tract 
made in the cireuit court of Phillips county, Arkansas, on the chan- 
cery side thereof, A. D. 186-; also the following-described lots, situate 
in the city of Helena, to wit: Lots numbered sixty-nine (69), seventy- 
nine (79), eighty-one (81), thirty (50) feet off of the north side of 
lot numbered eighty-nine (89), one hundred & fifty (150), three 
hundred & fifty-nine (359), three hundred & seventy-three 
373), four hundred & four(404), four hundred and five(405), four hun- 
ed & thirty (480), four hundred & seventy-four (474), four bundred 
and seventy-five (475), four hundred & seventy-six (476) four hundred 
& eighty-two (482), five hundred and twenty -three (523), five hun- 
irod and twenty-six (526), five hundred and sixty-two (562), five 
hundred & sixty-four (364) five hundred and seventy-one (571), five 
hundred & seventy-two (572), six hundred and two (602), six hun- 
dred and fifty-two (652), six hundred and sixty-seven (667), six hun- 
dred and sixty-eight (668), six hundred and sixty-nine (669), seven 
hundred (700), seven hundred and one (701). 

The said above-described lots, tracts, pieces, or parcels of land and 
lots in the said city of Helena, with all and singular the rights, 
ways, and improvements thereon or thereunto belonging or in any- 
wise appertaining. 

To have and to hold the same unto the said party of the second 
part and to her heirs and assigns forever. 

In testimony whereof the said parties of the first part have here- 
unto set their hands & seals on this the day and year first above 
written. 


6. 


JAMES M. H ANKS. SEAL. 
HELENA HANKS. SEAL. 


26 The above deed was duly acknowledged by the grantors on 
the Sth day of January, A. D. 1871, befure N. Rightoo, justice 
of the peace. 
2—316 
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STATE OF ARKANSAS, | 
County of Ph illips. } 


I, D. W. Ellison, clerk of the circuit court and ex officio recorder 
in and for the county and State aforesaid, do hereby certify that the 
above and foregoing is a true and correct copy of the original deed 


or instrument of writing filed in my office for record on the 20th 


dav of January, at 11 o’clock a. m., 1876,and recorded this 20th day 
of February, A. D. 1876, in Record Book “AY,” pages 767 & 765. 
[n testimony whereof | have hereunto set my hand and the seal 
of my office this Zoth day ot hebruary, A. D. 1876. 
[SEAL. | D. W. ELLISON, 


( rreul ( te ri: xe Ct Othicio Record is 
Aureed Statement of Facets. 


In the District Court of the Unite d States for the eastern District of 
Arkansas, at Helena. 


Hlenena ILANKS 
US. >» Agreed Facts in Cause. 
ALLEN, West & Busu. } 


We hereby agree that this cause be submitted on the following 
facts for final determination: 
27 Defendants reeovered a judgment against W. L. Nelson and 
James M. Hanks in this court, on the law side thereof, for 
$11,645.29 on October l4th, 1SS4, with 6 per cent. interest from said 
date, on a debt contracted in ISS] 
That an execution was issued on said judgment on December 


l4th, 1SS6. and all the property found by the marshal belonging to’ 


either defendant was the interest of James M. Hanks in the lands 
deseribed Ih thie II. 

These lands were the property of John EF. Hanks, a brother of 
James M. Hanks, who died in IS64, leaving as his sole heirs-at-law 
his father, Fleetwood Hanks, who by the laws of Arkansas acquired 
a life interest in said estate, and his brother, James M. Hanks, anda 
sister, Ann A. Porter, who inherited the estate subjeet to her father’s 
life estate : that in) addition LO these lands sald John I. died seized 
of considerable other property & realty. 

That the father, Fleetwood Hanks, died in 1870, and thereupon 
James M. Hanks & Ann A. Porter became the owners in common of 
suid realty. 

That in IS71 the said James M. Hanks and Ann A. Porter agreed 
upon a partition of said estate inherited by them, and the said 
James MM. desired the title LO his share ot the estate to be vested in 
his wife, the complainant herein, he being at the time perfectly soly- 
ent; that to carry out this object he executed, on January 2nd, 
1871, a deed conveying all his interest to all of the lands thus in- 
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herited to his sister, Ann A., his wife, Helena, joining in the 
28 deed to relinquish her dower. a copy of which deed is. filed 

with the answer, marked Exhibit No. 1, and on the same day 
and at the same time his sister, Ann A., conveyed what was consid- 
ered one-half in value of the inheritance by deed to complainant, 
Helena Hanks, including the lands in controversy, her husband, 
William Porter, joining in her deed for the purpose of relinquish- 
ing his marital estate and also to conform to the laws of Arkansas, 
which at that time required the husband to join his wife in a con- 
veyance of her seperate estate for the purpose of making a valid 
conveyance thereof, a copy ef which deed is filed with the bill of 
complaint as Exhibit A. 

That said lands have since then been cultivated by James M. 
Hanks as agent of his wife and in her name, for her and not in his 
own right. 

That James M. and Helena Hanks intermarried in the State of 
Arkansas 1n 1859, and that thereafter, in 1859, a child was born to 
them alive, which child was capable of inheriting this estate, and 
lived until 1862, when it died. 

That the deed to complainant from Ann A. Porter & husband 
was filed for record, as all instruments conveying realty are required 
by the laws of Arkansas are recorded, in the county where it was 

situate and where complainant resides and has her home from 
29 the date of said conveyance until the present time, on the 

24th day of May, 1875, and was duly recorded, but no other 
schedule of it nor other record nor intention to claim it as her sep- 
erate property was ever filed by her. 

That the annual rental value of the lands in controversy is 
$1,200.00, and the life estate of James M. Hanks, if he has any, in 
said lands is worth $6,000.00. 

That the costs of a new advertisement and writ of execution 
would amount to $25.00. 

TAPPAN & HORNOR, 
Sol’s for Complainant. 
STEPHENSON & TRIEBER, 
For Df'd'ts. 


Endorsed: Filed Mareh 15th, 1S8S7. Samuel I. Clark, clerk. 
Decree. 


Hevena Hanks, Complainant, ‘ 


is 


J. U1. Atitex, Tuomas H. West, & Joun C. Busn, Partners 104 


Under the Firm Name and Styleof Allen, West & Bush, & 
Thomas Fletcher, as Marshal for the East. District of Ar- 
kansas, D’f'd’ts. } 


Now, on this day, comes the complainant, by her solicitors, Tappan 
& Hornor, and the defendants, by their solicitors, Stephenson & 
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Trieber, and this cause being submitted for final hearing upon 
30 the bill and exhibts thereto, the answer and exhibits thereto, 

and an agreed statement of facts filed herein, and the court 
having heard the same, itis ordered, adjudged, and decreed that the 
temporary injunction issued herein restraining the defendants from 
selling or offering for sale, either by themselves, their agents and 
attorneys, the following lands, situate, lying, & being in the county 
of Phillips & State of Arkansas, viz., part of Spanish grant or con- 
firmation 2364, originally patented to Moses Burnett, containing 
314.27 acres: the N. W. fr’et] | of section 24, containing 28.16 
neres; the N. FE. } sect. 25, containing 160 acres; the E. 3 of N. W. 
of sect. 23. containing SO acres: the N. } of S. E. of section 23, 
containing SO acres; the N. FE. ¢ of S. W. } of section 23, & the N. 
W. fr'ct’] } of S. W. fret’l } of seetion 24, containing 43.85 acres, 
all in township two (2) south, in range four (4) east, and containing 
in the aggregate 746.28 acres, be, and the same is hereby, made 
perpetual, and said defendants or either of them are forever re- 
trained from selling said lands or any part thereof under any execu- 
tion issued on said judgment as the property of James M. Hanks, 
and that said complainant do have and recover of and from said 
defendants, Allen, West & Bush, all her costs in this behalf ex- 
pended, for which execution may Issue as at law. 


Appeal. 
From which decree said defendants prayed an appeal to 
3 the Supreme Court of the United States, which was granted. 


[NITED STATES OF AMERICA, 
Kastern Division of thre east Pi District of Arkansas = 


I, Samuel I. Clark, clerk of the district court of the United States 
for the district aforesaid, do hereby certify that the foregoing thirty 
(30) pages of manuscript contain a true, complete,and perfect tran- 
script of the original papers and orders of court in the above-entitled 
cause as the same now appear on file and of record in ny othice. 

Witness my hand as such clerk and the seal of said court this 
23rd day of March, A. D. 1887. 


[Seal of the U nited states Court, Eastern District Arkansas. ae lena. ] 


SAMUEL I. CLARK, Cler/. 
This transeript, $6.50, p’d by appellants. 
Endorsed on cover: E. Arkansas D. C. U. S. No. 816. J. H. 
Allen, Thomas IH. West, and John C. Bush, copartners as Allen, 


West & Bush, & Thomas Fletcher, as U.S. marshal, appellants, vs. 
Helena Hanks. Filed April 6, 1887. 


Supreme Court of the United States. 


(heronern Ter. PSs. 


JAMES HH. ALLENS Kel AL. APPELLANTS. 


HELENA TANKS. APPELLEI 


} . , | , —. /. oe | 
SRIEF FOR APPELLANTS. 


ray 
Jacon TRIEBER. 


In the Supreme Court of the United States. 


JAMES H. ALLEN, ET ALS., Appellants. 
VERSUS 
HELENA HANks, Appellee. 


BRIEF FOR APPELLANTS. 


STATEMENT OF FACTS. 

This was an action instituted by appellee to enjoin 
appellants, judgment creditors of James M. Hanks and 
the Marshal of the United States from selling certain 
realty, levied on by the Marshal under an execution 
issued to him out of the U. S. District Court for the 
eastern district of Arkansas, on a judgment in favor of 
appellants against appellee’s husband and which realty 
was claimed by appellee as her sole and separate estate 
and not subject to levy or sale for her huaband’s debts. 
The cause was submitted on an agreed statement of 
facts, which being very brief, we insert in full here. 

AGREED FACTS. 

“We hereby agree, that this cause be submitted on 
the following facts for final determination: 

“Defendants recovered a judgement against W. L. 
Nelson and J. M. Hanks in this court on the law side 
thereof for $14645.29 on October 14th, 1884 with 6 per 
cent interest from said date on a debt contracted in 
1881. 

“That an execution issued on said judgement on the 
day of December 1886 and all the property found 
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by the marshal belonging to either of the defendants 
was the interest of J. M. Hanks in the lands described 
in the bill. 

“The lands were the property of John F. Hanks, a 
brother of James M. Hanks, who died in 1864, leaving as 
his sole heirs at law his father, Fleetwood Hanks, who 
by the laws of Arkansas acquired a life interest in said 
estate and his brother J. M. Hanks, and a sister, Ann A. 
Porter, who inherited the estate subject to their father’s 
life estate. 

“That in addition to these lands said John F. died 
seized of considerable other realty. 


“That the father Fleetwood Hanks died in 1870 and 
James M. and Ann A. Porter became the owners in 
common of said realty. 


“That in 1871 the said J. M. Wanks and Ann A. 
Porter agreed upon a partition of the estate inherited by 
them and the said James M. desired the title to his share 
of the estate to be vested in his wife, the complainant 
herein, he being at the time perfectly solvent. 

“That to carry out this object he executed on Janu- 
uary 2d, I87L a deed, conveying all his interest to all 
of the lands thus inherited to his sister Ann A. Porter, 
his wife Helena joining in the deed, to relinquish her 
dower, a copy of which deed is filed with the answer 
marked Hah/oit No. 7, and on the same day and at the 
same time his sister Ann A. conveyed what was con- 
sidered one-half in value of the inheritance, by deed to 
complainant Helena Hanks including the lands in con- 
troversy, her husband Wim. Porter joining in her deed 
for the purpose of relinquishing his marital estate and 
also to conform to the laws of Arkansas, which at that 
time required the husband to join his wife in a convey- 
ance of her separate estate, for the purpose of making a 


| 
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valid conveyance thereof, a copy of which deed is filed 
with the bill of complaint as Hahibit A. 

“That said lands have since then been cultivated by 
James M. Hanks as agent of his wife and in her name 
for her, and not in his own right. 


“That James M. and Helena Hanks intermarried in 
the state of Arkansas in 1859 and that in 1859 a child 
was born to them alive which child was capable of in- 
heriting this estate and which lived until 1862, when it 
died. 

“That the Deed to complainant from Ann A. Porter 
and husband was filed for record, as all instruments 
conveying realty are required by the laws of Arkansas 
to be recorded; in the county where it was situated and 
Where plaintiff resides and has her home and has had 
from date of said conveyance until the present time, 
on the 24 th of May, 1875 and was duly recorded, but 
no other schedule of it, nor other reeord, nor intention 
to claim it, as her seperate property was ever filed by 
her. 

“That the annual rental value of the lands in con- 
troversy is $2000.00 and the life estate of James M. 
Hanks, if he has any in said lands is $6000.00.” 

See agreed facts, page SCO of Record. 

Upon these facts the court made tlre temporary in- 
junction, granted at the commencement of the suit, per- 
petual, holding that the husband of appellee had no 
interest in the lands subject to execution and that a sale 
theréof by the Marshal under the execution would cast 
a cloud upon appellee's title. 

See decree, page 44 of Record. 
From this decree appellants appealed. 
ASSIGNMENT OF ERRORS. 
Appellants assign as errors : 
First. That appellee had a full, complete and 
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adequate remedy at law and for this reason a court of 
equity had no jurisdiction. 

Second. That under the laws of the State of 
Arkansas the husband of appellee had an interest in 
these lands during ecoverture, by reason of the marriage, 
or a life estate by the curtesy initiate, which was subject 
to execution. 

ARGUMENT 
I. 

As te the first point, we deem it unnecessary to cite 
many authorities, as there is no rule of law better 
settled than the one, that a court of equity will not in- 
terfere and grant relief, if there is a full, complete and 
adequate remedy at law. 

New York & Co.. rs. Mein phis Water Co. 107 U. 
S. 205. 
Holland vrs. Challen 110 U.S. 15. 


If appellee’s husband had no estate by curtesy 
initiate or by reason of the marriage, in these lands, no 
title would pass to the purehaser of the lands at the 
marshal’s sale and appellee being in possession, the 
purchaser at such sale would be compelled to institute 
an action of ejectment to try the title in order to obtain 
possession and appellee could defeat his action at law 


without any more inconvenience, than she was put to 


In this proceeding, and if sunecessful obtain all the relief 


she could possibly obtain from a court of equity. 

The tithe she relied on in this action was purely 
legal and a sale by the marshal under an execution 
against one, who has no right or title to the premises 
as is alleged by appellee in her bill of complaint, would 
east no cloud on her title, whieh requires the interposi- 
tion of a court of equity. 

The Supreme Court of Arkansas in Lawrence ys. 


Aimpleman, 37 Ark. 643 says: 


& 


VS. HELENA HANKS. 5 


“The rule is, that before a court of equity will in- 
terfere to remove a cloud, the title of the adverse claim- 
ant must be good on its face and it must be necessary 
to resort to extrinsic evidence to establish its in- 
validity.” 

Under the laws of Arkansas, as construed by this 
court, a judgement in ejectment is as final and con- 
clusive as in a personal action. 

Sturdy vs. Jacoway, 4 Wall. 174. 
So there can be no danger of a multiplicity of suits. 


Nor is it necessary in the courts of the United States 
to take this objection by demurrer or in the answer, it | 
is regarded as jurisdictional and may be enforced by the 
court sua Sponte, though not raised by the pleadings 
nor suggested by counsel, 

Parker vs. Winnipiscogee Co. 2 Black 645. 

For these reasons we submit, that the court erred in 

not dismissing the bill for want of equity. 
II. 

As to the second assignment of error, the question 
to be determined is whether upon the agreed facts, on 
which this cause was heard below, appellee’s husband 
had under the laws of Arkansas any estate, either by 
virtue of the marriage or by curtesy initiate, in the 
lands of his wife? 

See. 566 Revised Statutes of Arkansas of 1884 is as 
follows: 

“The common law of England, so far as the same is 
applicable and of a general nature and all statutes of 
the english parliament in aid of or to supply the de- 
fects of the common law made prior to the 4th. year of 
James 1, (that are applicable to our own form of gov- 
ernment) of a general nature and not local to that king- 
dom and not inconsistent with the constitution and 
laws of the United States or the constitution and laws 
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of this state, shall be the rule of decision of this state, 
unless altered or repealed by the General Assembly of 
this state.” 

As the marital estate of the husband in the wife’s 
lands and curtesy initiate existed under the common 
law, it is a part of the law of this state, unless altered 
or repealed by a statute or some provision of the con- 
stitution of this state. 

It is useless for us to trace the history of the 
various acts of the General Assembly of Arkansas 
relating to the rights of married women further, than to 
ascertain, what they were at the time of the marriage 
between appellee and her husband, at the time of issue, 
capable of inheriting the estate was born of this mar- 
riage, at the time the property In controversy was ac- 
quired and at the time this suit was instituted. 

In the Revised Statutes of Arkansas of 1858, 
(Gould’s Digest) we find the act in force at the time of 
appellee’s marriage and the birth of the issue. It is 
chapter 111, page 765. The part applicable to this 
cause Is as follows: 

Sec. 1. “Any married woman may become seized 
and possessed of any property, real and personal, by 
direct bequest, devise, gift or distribution in her own 
right and name and as of her own property. Provided 
the same does not come from the husband after cover- 
ture.” 

Sections 2, 3, 4,5 and 6 relate only to slave prop- 
erty. 

Sec. 7. Before any married woman shall be en- 
titled to the privileges and benefits of the provisions of 
this chapter, she shall cause to be filed in the recorder’s 
office, in the county, where she lives, a schedule of the 
property derived through her and no property belong- 
ing to any married woman shall be exempt from the 
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payment of any debts contracted by her husband pre- 
vious to the filing of the schedule aforesaid.”’ 


Sec. 8. “Whenever the deed, bequest, grant, 
decree or other transfer of property of any kind to any 
married woman, shall expressly set forth, that the same 
is designed to be exempt from the liabilities of her hus- 
band, such property with the natural increase thereof, 
shall be deemed and considered as belonging exclu- 
sively to such married woman, under the provisions of 
this chapter and shall not be liable to execution or 
sale, for the payment of debts of her husband, whether 
contracted before or after the accruing of the title of the 
wife, 

Provided, That no conveyance from any married 
man to his wife, either directly or indirectly, shall 
entitle her to any benefits or privileges of this act.” 

This statute was in full force at the time of the mar- 
riage of appelleee with her husband James M. and also 
at the time of the birth of their child and at the time 
this estate was acquired by appellee as we will show 
hereinafter. 

The next act relating to married women was the 
act of 1861, which is as follows: 

“That, whenever any married woman shall become 
seized and possessed of any property, real or personal 
under the provisions of chapter 111, pages 765 and 766 
of Gould's Digest of the statutes of Arkansas and there 
is record evidence of such seizen and possession in the 
county, where she resides, it shall not be necessary for 
her to file a schedule, as provided in section 7 of page 
766 of said chapter, to entitle her to the benefit of said 
chapter.” 

Pamphlet Acts of Arkansas of 1861, Page 84. 

Under this act it must appear from the records, 
that she is not only seized, but also in possession of 
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the property and that from the records of the county, 
where she resides regardless of the situs of the prop- 
erty. 

As no provision is made by the act, how that 
evidence is to be placed on the records and as there 
never was an instance, where any such evidence was 
shown to have been placed on record, this act has 
always been treated by the Supreme Court of the state, 
as wholly nugatory and in none of the decisions of that 
court on this subject has it ever been taken into con- 
sideration or even alluded to, as will be seen by refer- 
rence to che several decisions, hereinafter cited and as 
there is nothing in the records of this cause to show, 
that any attempt was ever made by appellee to comply 
with the terms of this act and as in fact, the deed was not 
recorded at all until after the repeal of this act, we 
shall disregard it*entirely, as has been done by the 
Supreme Court of Arkansas, as wholly inapplicable. 

In 1868, a new constitution was adopted by this state 
and the following provision, relating to married women, 
inserted: 

“The real and personal property of any female in 
this state, acquired either before or after marrriage, 
whether by gift, grant, inheritance, or otherwise, sha//, 
SO long, as She Way choose, be and remain the separate 
estate and property of such female and may be devised 
or bequeathed by her, the same, as if she were a femme 
sole. 

Laws shall be passed for the registration of the 
Wife’s separate property and when so registered and so 
long, as it is not entrusted to the management or con- 
trol of the husband otherwise, than as an agent, it shall 
not be liable for any of his debts, engagements or 
obligations.” 

No law was passed by the Legislature in pur- 
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suance of the above provision, until 1873, but by 
another provision of the constitution all acts then in 
force and not in conflict with the new constitution 
remained in force. 

Art. 12, Sec. 6, Const. 1868. 

The Supreme Court of Arkansas in several 
decisions held, that the act found in Gould's Digest 
remained in full foree, until the passage of the act of 
1873. 

Berlin vs. Cantrell 33 Ark 618. 
Tiller & Taylor vs. MeCoy 38 Ib 95. 
Humphries vs. Harrison 30 1b 85. 

The act of 1873 passed in pursuance of the con- 
stitutional provision above quoted so far, as applicable 
to this cause is section 4193 of Gantt’s Digest of 
Arkansas statutes of 1874 and is as follows: 

“The property, both real and personal, which any 
married woman now owns or las had conveyed to her 
by any person in good faith and without prejudice to 
existing creditors or, which she may have acquired as 
her separate property, that which comes to her by gift, 
descent, bequest, grant or conveyance from any person, 
that which she has acquired by her trade, business, 
labor or services carried on or performed on her sole or 
separate account, that which a married woman in this 
state holds or owns at the time of her marriage and the 
rents, issues and proceeds of all such property, shall 
notwithstanding her marriage, be and remain her sole 
and separate property and may be used, collected and 
invested by her in her own name and shall not be 
subject to the interference or control of her husband or 
liable for his debts, except such debts, as may have 
been contracted for the support of herself or her children 
by her as his agent.” 

Sec. 4201. “Before any married woman shall be 
entitled to the privileges of this act in respect to prop- 
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erty held by he: separately as aforesaid, she shall 
cause her said property to be recorded in her name in 


the county, where she lives or has a residence.” 


Sec. 4203. “The property of any woman, whether 
real or personal and whether acquired before or after 
marriage, in her own right, shall not be sold to pay the 
debts of the husband contracted or damages incurred 
by him before marriage.” 

By tue constitution adopted in 1874 and which is 
how in foree the following provisions Welle enaeted: 

Art. 0, See. 7. 'The real and personal property of 
any femme covert in this state, acquired either before or 
after the marriage Whether by gift. grant, inheritance, 
devise or otherwise, shall, so long, as she may choose 
be and remain her separate estate and property and 
may be devised. bequeathed or conveved by her the 
same, as ifshe were a femme sole and the same shall 


** 


not be subject to the debts of her husband 


As the act of the General Assembly passed in pur- 
suance of the last clause of the constitution of 1874, 
only refers to personalty, we deem it unnecessary to 
refer to it in this brief. 

We may also add here, that as to lands owned by 
a married woman, who was married and had issue born 
of such marriage, after the adoption of the present con- 
stitution, the husband would have no curtesy initiate 
under the decisions of the Supreme Court of Arkansas. 

Neely rs, Lanecastey 4G Ark. 175. 

But as the marriage, birth of issue and acquisition 
of the estate Gif the latter cuts any figure) all occurred 
prior to the adoption of that constitution and prior to 
the enactment of the aet of 1873 we submit, that the 
effect of that constitution or the act of 1873 ean eut no 
figure in this cause. 

It will not be denied by counsel for appellee, that 
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prior to the adoption of the constitution of 1868 curtesy 
initiate existed in Arkansas and that it was subject to 
levy and sale for the debts of the husband to the same 
extent as at common law, nor will it be seriously con- 
tended, that it was abolished by the constitution of 
1868 or any legislative act prior to 1871, when appellee 
acquired the land in controversy. 

As the issues involved in this cause are confined to 
the question, what the effeet and meaning of the various 
laws of Arkansas is, it is useless to refer to any other 
authorities than those of that state, except as to some 
general principles of law; for the construction of a state 
law by the hignest tribunal of that state is binding and 
conclusive on this court, especially in determining the 
title to realty. 

Thatcher rs. Powell 6 Wheat 119. 
Miles vrs. Caldirell 2 Wall 25. 
Townsend rs. Todd & i] & Loz. 

The maitfal rights of the hushand became vested 
at the time of the marriage and the estate by the 
curtesy initiate, as soon, as issue capable of inheriting 
the estate was born of such marriage and no sub- 
sequent altercation of the law could take them away. 

Cooley on Const. Limitations Page 260. 

Mr. Cooley says: “While the interest remains 
in expectancy merely, that is, until it becomes initiate, 
the Legislature may modify or abolish it, but the 
moment a child was born of the marriage, who might 
by possibility become heir to such estates, the hus- 
band’s rights bécome vested and is property, subject to 
conveyance and to be taken for debts, no more subject 
to legislative interference. than other expectant inter- 
ests, which have ceased to be mre contingences and 
become fixed.” 

In Tiller and Taylor vs. MeCoy 38 Ark 91 the facts 
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were, that Mrs. MeCoy was the owner of an estate at the 
time of her marriage, which took place in 1872, and 
live issue was not born of this marriage until May, 


1875. The debt. for which her land had been levied on, 
was only contracted in 1875, still the eourt held, that 
the husband had an estate in the lands which was 
acquired by him at the time of the marriage and that 
the constitution of 1874 could not divest him of it. <As 
this is the leading ease on this subjeet in this state we 
must be pardoned for referring to itso fully. 

The court after referring to the constitution of 1868 
SaVs. 

“No scheduling act Was passed under this section 
of the constitution until the aet of April 28, 1873. 
Chapter 111 of Gould’s Digest, tithe Married Women 
(except so much, as relates to slaves) was in foree. By 
sec. 7. Chapter 111 Gonld’s Digest a married woman was 
required to sehedule her property in the reeorder’s 
Office of the county, where she resided in. order to 
protect it from her husband’s debts. Appellee did not 
schedule lier land, as required by the act in Gould's 
Digest and she held it by inheritance and not by any 
conveyance or bequest &e., showing, that it was to be 
exempt from liabilities of her husband, nor did she 
eause the land to be recorded in her name, as required 
by the aet of April 28th., 1873." 

The decree of the lower court enjoining the sheriff 
from selling the land, under an execution against her 
husband, was therefore reversed and the bill ordered to 
be dismissed, 

In Shrvock vs. Cannon 39 Ark. 434 the facets were: 

In 1867 appellee aequired the land, her deed was 
acknowledged and recorded. In 1878 she and her hus- 
band executed a deed of trust to secure a debt due 
appellant, but the acknowledgement of the wife was 
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so defective, that under the laws of Arkansas her deed 
passed nothing of her interest. The Trustee threatening 
to sell the land under the powers of the Trust deed, she 
sought to enjoin him and the court held, that, as she 
had never scheduled the land, as provided by statute, 
then in force (Gould’s Digest see. 7, chapter 111) or 
any subseqgent statute (Gantt’s Digest section 4201) and 
her husband living at the time of the adoption of the 
constitution of 1874 he had such an interest in the land, 
which was not and could not be thereby divested, 
referring to Tiller vs. MeCoy supra, and that his con- 
veyanice being good, it passed his life estate to the 
Trustee. In this case the deed to her was duly 
recorded, as the deed of appellee’s was, but this was 
not deemed by the court sufficient under any of the acts 
of the state. 

In Freed vs. Jones 42 Ark. 357 the same question 
came again before the court. In that case the facts 
were: 

That Mrs. Ferrell, then unmarried, acquired the 
lands in 1862 and was married to Dacus in 1865, but 
the land was not seheduled. In 1966 Dacus conveyed 
the land as his own, his wife only joining, for the pur- 
pose of relinquishing dower. In an action of Mrs. 
Dacus against tne parties in possession under the deed 
of 1966. the eourt held: 

“The relinqguishment of dower by Mrs. Dacus did 
not carry the fee, yet it was effectual to pass the 
interest aequired by the husband by marriage which 
was, to take the rents and profits during coverture and 
his right to eurtesy, if there has been issue born alive 
of this marriage. 

In Chrisman vs. Partee and wife 38 Ark 31 the 
question of the husband’s interest in the wife's land, 
acquired by her, while the constitution of 1868 was in 
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force (the time, during which appellee’s land was 
acquired by her) came before the court and as in all 
other cases decided by that court the mattfal estate of 
the husband to the wife’s land was held to exist. The 
late Chief Justice in delivering the opinion of the court 
Says: 

“Mrs. Partee did not hold the lands under any 
deed or will settling them upon her to her sole or sep- 
arate use, but she held them by inheritance from her 
father Xe. 

It does not appear that she ever scheduled 
theland. Itmay be taken to be true upon the 
record before us, that at the time Partee con- 
tracted to convey the land (which was in December 
1876) the fee was tn his wife and he had the right 
to the use of them during coveture, which was @ 
freehold estate, with expectancy of curtesy.”’ 

See 38 Ark. page 58. 
Also Erwin vs. Puryear 50 Ark. 356 decided 
Mar. 1888. 

The facts in this case, as shown by the agreed 
statement, on which the cause was heard, are almost 
identical with those, upon which the cases above cited, 


were decided. 


The marriage between appellee and her husband, 
the execution debtor, took place in 1859, when he ae- 
quired at once a right to the rents and profits of all 
lands owned by his wife, during coverture unless the 
deed or devise, under which she held the lands expressly 
excluded his marital rights, or if scheduled in conformity 
with the laws then in force, and as to the latter, not 
even then, if acquired either directly or indirectly from 
the husband, as the statute makes special provision, 
that no conveyance from any married man to his wife, 
either directly or indirectly, shall entitle her to the 
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benefits of the act. Sec. 8. Chap. 111, Gould’s Digest 
supra. 

As shown by the agreed statement of facts, these 
lands were originally her husband’s and indirectly con- 
veyed to her by him. 

See Record page 40 

That he was then solvent, does not affect his marital 
rights, which are the only ones sought to be subjected 
to the payment of appellant’s judgment, although it 
might be a good defense, were this an action, to set the 
entire conveyance aside as fraudulent and subject the 
fee to sale under the writ of execution. 

When in 1859 issue, capable of inheriting this estate 
was born of this marriage, he at once acquired an estate 
by the curtesy initiate or an estate for life, which he 
could convey without his wife’s consent, and which was 
subject to execution for his debts. 

Mattocks vs. Stearns 9 Vt. 326. 
Roberts vs. Whiting 16 Mass. 186. 
Tillar vs MeCoy 38 Ark. 97. 
Erwin os. Puryear 50 1b 356. 

Nor is it necessary, that the essentials of curtesy 
coincide in time. Lands acquired after the death of the 
issue, are as much subject to the husband’s curtesy, as 
those owned by her at the time of the birth. 

(fuion vs. Anderson 8 Humphr. 298. 
Phillipps vs. Ditto 2 Dur. 549. 

Jackson vs. Johnson 5 Cow 74. 

Heath rs. White 5 Conn. 235 | 

I Washburn on Real Prop. Page 178, 4th Ed. 

The land was acquired by appellee on January 2d, 
1871, when the law, found in Chap. 111 of Gould’s Digest 
was in full force, as held by the Supreme Court of 
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Arkansas in the cases hereinbefore cited. But it is con- | 
tended that the recording of the deed on May 24th, | 
1875 was a compliance with Sec. 4201 of Gantt’s Di- | 
gest, the act of 1873, but this is clearly erroneous, for by 
the provisions of the constitution of 1874 this section 
was repealed by implication, as no further necessity ex- 
isted for it, and in the last revision of the statutes of the 
state (Mansfield’s Digest, published in 1884) this see- 
tion is entirely ommitted. 

The general rule of law is: “That when a later act 
covers the whole subject of the earlier, embraces new 
provisions, which plainly show that the last was in- 
tended as a substitute for the first, it will operate as a 
repeal.” 

Murdock vs. City of Memphis 20 Wall 590. 
Ning re. Oornell 106 U.S. 3958. 

The constitution of 1874 emancipates married women 
entirely, so that she can convey and dispose of her 
property, the same as if a femme sole and this being so, 
the marital rights of the husband in his wife’s lands, as 
well as curtesy Initiate are entirely abolished, except as 
to rights, vested before the adoption of the last consti- 
tution. 

Roberts vs. Wileorson & Rose 36 Ark. 3355. 
Neely es. Lancaster 47 [b 355, 


But conceding, that this section is still in force, 
was the mere recording of the deed, as all deeds of con- | 
veyance are by the recording acts of Arkansas required 
to be recorded, for the purpose of notice and in order to 
permit their introduction as evidence without proof of 
execution a compliance with that act? 
In order to construe this section correctly the intent 
of the Legislature. as expressed, not only in the act 
itself, but the constitutional provision in pursuance of 
which it was enacted and the construction placed upon 
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the act by the highest tribunal of the state, from which 
this constitutional provision is a copy must be ascer- 
tained and if once ascertained the act must te con- 
strued in conformity therewith. 


By the terms of Art. 12, section 6 of the con- 
stitution of 1868, which is hereinbefore fully set out, 
the property of a married woman, was to remain her 
separate estate, “so long, as she may choose” with 
power to devise or bequeath the same, as if she 
were a femme sole, but she was not vested with the 
power to sell, as she is by the constitution of 1874. 


Now how was she to choose? 


This was answered by the same, section: “By 
registering it as her separate property and for that 
purpose the Legislature was directed to pass laws for 
the registration of the wife’s separate property and 
when so registered &c., shall not be liable for the hus- 


band’s debts or obligations. 


When in 1873 the Legislature:in pursuance of 
this constitutional direction enacted a law, they used 
the word “recorded” section 4201 Gantt’s Digest supra, 
but, taken in connection with the constitutional pro- 
vision, the meaning of the word was clearly intended to 
be “registered or scheduled.” 


That something else was required, than the mere 
recording of the deed, as required by the general 
recording acts of the state, is evident from the fact, 
that in the latter case, the deed must be recorded in the 
county, where the land is situated. Section 671 of 
Mansfield’s Digest, act of 1846, is as follows: 


“No deed, bond or instrument for the conveyance 


_of any real estate or by which the title thereto may be 


effected in law or equity, hereafter made or executed 
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shall be good or valid against a subsequent purchaser 
of such real estate for a valuable consideration &c., 
unless such deed. bond or instrument, duly executed 
and acknowledged or proved as required by law, shall 
be filed for record in the office of the clerk and ex-officio 
recorder of the county, where such real estate may be 
situated.” 

Under the married women’s act, she was required 
to cause her said property to be recorded in the county, 
where she lives or resides, regardless of the situs of the 
land. 

That appellee happened to reside in the same 
county, Where this estate is situated did not relieve her 
ofa separate registration, giving notice to the world, 
that she chooses to hold her property as her separate 
estate. 

By the Act of December 15th., 1875, section 4640 of 
Mansfield’s Digest of Arkansas statutes, a form is given 


for the registration of personality in conformity with . 


the provisions of the constitution of 1874, which directs 
the General Assembly to enact laws for the registration 
of personal property of married women, the same as 
the constitution of 1868 required it for real, as well as 
personal property. This section is as follows: “The 
schedule of a married woman’s separate property may 
be in the following form: 
STATE OF ARKANSAS, ] __ 
CouNTY OF PULASKI, § mg 
Be it Known that I, Mary Fowler, wife of John 
Fowler of the county and state aforesaid, own in my 
own right the property below described, which I hereby 
schedule as my separate property to-wit: One bay 
horse &c.... 
Witness my hand this day of A. D. 1... 
“Mary Fow er.” 


-.. 


~~. 
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This indicates to the world, that Mary Fowler 
chooses to hold her property as her separate estate. 


The provision of the constitution of 1868 as to the 
registration, is in effect but a copy of the Act published 
in Gould’s Digest and in force at the time, that con- 
stitution was framed; and it is a well settled rule, that 
when a statute is re-enacted, the construction of that 
Statute, pror to its re-enactment, becomes a part of the 
statute. 

Scruggs ws. Blair 44 Miss 406 

Durrame es. Harrison 26 Ala 326 

Galbraith vs. Galbraith 5 Kas 402 

G.C.&S8. R. R. Co. vs Ft. W. & N. O. R. Co 
OS T% "Tt . A) ra) . 

In ish this section of Gould’s Digest was con- 
strued by the Supreme Court in Howell vs. Howell 19 
Ark 839, where the court says: 

“It is plain, that the true intent of the Legislature, 
in reference to the schedule, was not only, that it 
should perform the office of notice to creditors and 
purchasers, but also the not less important one of 
evincing, on the part of the married woman her election 
to avail herself of the benefits of the law.” 


“These benefits, for the enjoyment of which the 
aw had also created for her ample legal capacity, were 
nevertheless, but at ‘ie option of the married woman. 
Perhaps having quietly surrendered to her husband at 
discretion, by force of the canons at church, she might 
for a time desire no emancipation from his dominion, 
as that had been regulated by the common law, but 
afterwards prudential motives in reference to her 
offspring might suggest the propriety of securing for 
herself the property, she had brought into the marriage 
or which had afterwards come in from her own kindred. 
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This it was the manifest intention of our law, with due 
regard to the rights of the creditors of the husband, to 
permit her to do, at any time during coverture, so far, 
as tie same had not been disposed of by the husband 
or encumbered with his debts. The instrument, by 
which this is to be effected, so far, as she is to be the 


actor, is the schedule.” 


The same question came again before the Supreme 
Court in 1878 in a ease, in which the husband had 
mortgagea his wife’s property in 1875 and the evidence 
showed, that the wife had scheduled the property as 
her separate estate, before marriage and while a femme 
sole and the court held, that the schedule filed by her, 
while a femme sole was a nullity and not having sehed- 
uled it after marriage, the husband had a right to dis- 
pose of it, quoting with approval the language used in 


Howell vs. Howell supra. 
Berlin vs. Cantrell, 33 Ark. 679. 


On behalf of appellee it was contended in the court 
below and no doubt it will again be insisted on in this 
court, that as appellants had notiee from the records, 
that this property belonged to appellee at the time the 


debt was contracted, they cannot now complam. 


If we now attempted to subject the fee to these 
lands, to the payment of our judgement, this objection 
might be fatal to our claims, but as stated by Justice 
Scott in Howell vs. Howell and by Chief Justice English. 
in Berlin vs. Cantrell: “°The intent of the Legislature 
in reference to the schedule was not only, that it 
should perform the office of notice, but also the not less 
important one of evinecing on the part of the married 
woman her election to avail herself of the benefits of 
the law” or in the language of the constitution of 1868: 


er enema 
Settee on 
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“That she chooses to hold her property as her separate 
estate.”’ 

Before the enactment of these statutes, the martfal 
rights of the husbandin the wife’s real estate could 
only be excluded by the acts of the grantor or testator, 
from whom she acquired the estate expressed in the 
instrument, under which she derived her title. No 
proof, as to the grantor’s or testator’s intent, except it 
appeared from the face of the instrument itself, was 
admissible. 

By force of these statutes, the wife_wgs enabled to 
do that, which formerly her aaa grantor, Bala do, but 
to enjoy this benefit, depended, on her strictly comply- 
ing with the terms of the statutes and from the author- 
ities cited by us, it is clear that in Arkansas no other 
proof, than the schedule, by whieh she evinces her 
intention to keep her property, as her separate estate is 
admissible or competent to prove that fact. 

These statutes being in derogation of the Common 
Law must be strictly constrned. 

Hitz vs. Metropolitan National Bank 111 U. 8S. 722 
can have no application to this canse. 

This court was there called upon to construe an act 
of Congress and was not bound by the decisions of any 
local courts, while in this case, the only question before 
the court is, what is the law of the state of Arkansas, 
as heretofore construed by the highest tribunal of that 
state in regard to the title of real estate lying and sit- 
uated in that state? 

Besides the statutes in the two cases are different 
and can be easily distinguished. 

Section 727 of the Revised Statutes of the District 


of Columbia exempted the wife’s lands absolutely from 
s 
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the control of the husband and from liability for his 
debts. P 

This court say: By this act three distinct depart- 
ures from the old law are announced: 

First: That her rights shall be as absolute, as if 
he were unmarried. 

Second: That it shall not be subject to the dis- 
posal of her husband. 


Third: That it shall not be liable for his debts, 

As to the first, the court say, that his vested rights 
could not be effected by the act and as tothe third the 
court hold, that the exemption from lability for his 
debts divests him of no right and does him no injury. 

By that act the wife was not required to do 
anything to obtain its benefits, the act itself invested 
her with this privilege and in effect abolished curtesy 
and every other interest, which the Common Law gave 


— 
to the husband in the wife’s property. 


Neither of the acts of Arkansas went thus far. 

By the act of 1851, section 7 of Chapter 111 of 
Gould’s Digest. the scheduling was made a condition 
precedent to her obtaining its benefits and then only 
for debts contracted by the husband after the filling of 
the schedule. A similar provision we find in the con- 
stitution of 1868 and the act of 1873. And even in the 
constitution of 1874 this privilege was only granted to 
her, as long, as she may choose. 


For these reasons we submit. that the decision in 
Hitz vs. Metr. Nat. Bank has no application in this 


While we maintain, that Mr. James M. Hanks has 
a life estate in the lands by the curtesy initiate, it is 
really immaterial, for if he has only an estate during 
coverture, the decree (Gf the lower court perpetually 


é 


—— 


ee 
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enjoining us, is erroneous, conceeding, that a court of 
equity had jurisdiction. 
After a gale under an execution in an action at law 
Sw... ; . 
for the possesst6 ny fr his estate is one for life or 
during covertvre only, can be fully determined. 


: We therefore submit, that the decree of the lower 
: court was erroneous and should be reversed with direc- 


tions to dismiss the Bill. 


Respectfully, 
JACOB TRIEBER, 
For Appellants. 
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IN THE SUPREME COURT OF THE UMTED MATES 


JAM ES H. ALLEN ert AL., Appellants, 
Vv. 7 No. 316. 
HELENA HANKS, Appellee. 


This isa suit brought by the appellee against the appellants 
to enjoin the sale of certain lands, described in the bill of com- 
plaint, which had been levied upon under an execution in 
favor of appellants and against James M. Hanks, husband of 
appellee, to satisfy a judgment recovered by appellants against 
said James M. Hanks. The lands were claimed by appellee 
as her own property, under a deed from William and Ann A. 
Porter, dated January 2, 1871, duly acknowledged, filed and 


recorded. 


The contention of appellants was that, inasmuch as James 
M. Hanks was the husband of Helena Hanks, appellee, and 
they had had issue born alive, capable of inheriting, said James 
M. Hanks was vested with an estate by the curtesy, which 


was subject to seizure and sale under such execution. 
The errors assigned, were : 


1. That a court of equity had no jurisdiction, because 


the appellee had a full, complete and adequate remedy at law. 


—2-— 
2. That urder the laws of the State of Arkansas the hus- 
band was seized of an estate by the curtesy initiate, which 
was subject to execution. 
ARGUMENT. 
[. 

A CHANCERY COURT HAS THE POWER TO IXK- 
TERVENE TO PREVENT THE SALE OF REAL ES- 
TATE UNDER LEGAL PROCESS UPON THE AL- 
LEGATICN THAT SUCH PROCEEDING WOULD 
CULMINATE IN CASTING A CLOUD UPON COM- 
PLAINANT'S TITLE. 

Fligh on Injunctions, Sec. 269. 

Irwin v. Lewis, 50 Miss., 363. 

Petit v. Shepherd, 5 Paige (N. Y.), 493. 
Christie v. Hale, 46 Ltl., 117. 

Hiinckley v. Haines, 69 Me., 76. 

Oakley v. Williamsburgh, 6 Paige (.N. Y.), 262. 


It is no objection to the jurisdiction of the Chancery Court 


that the sale would confer no title upon the purchaser. 
High on Injunctions, Sec. 269. 
Bank of the United States 7. Schultz, 2 Ohto, 471. 
Norton v. Beaver, 5 Ohio, 178. 
Aey City Co.v. Munsell, 19 Lowa, 305. 
Pixley v. Huggins, 15 Cal., 127. 


Bennett v. Mckadden, 61 Iidl., care 


_ ee 


-~j— 
Vogler v. Montgomery, 54 Mo., §77. 
Uhl v. May, 5 Neb., 157. 


The rule of law in Arkansas, as in other States, has been 
stated to be that a court of equity will not interfere to re- 
move a cloud when the title of the adverse claimant is vod on 


ats Jace. 
Lawrence v. Zimpleman, 37 Ark., 643. 
Chaplin v. Holmes, 27 Ark., £14. 
Allenv. City of Buffalo, 39 N. Y., 390. 
Marsh v. City of Brooklyn, 59 N. Y., 282. 


To deprive the Court of Chancery of jurisdiction in this 
cause, it would be necessary to indulge the presumption that 
some irregularity existed in the proceedings or would occur in 
the sale, which irregularitygwould be manifest upon the face 
of the deed and render it void. On this point the law is too 


well settled to admit of further argument. 


IT, 


APPELLEE CONTENDS THAT HER HUSBAND, J 
M. HANKS, THE EXECUTION DEBTOR, HAD NO 
ESTATE IN THE LANDS LEVIED UPON SUBJECT 
TO SEIZURE AND SALE. 

Appellee acquired title to the lands levied upon under 4 
deed dated January 2, 1871 (Pr. K., pp. 6 and 7), which deed 
was not filed for record until May 24, 1875. (Pr. R., p. 8.) 


The appellee was married and had issue born alive, capable 


of inheriting, in the vear 1859; the child died in 1862. 


ams @ <a 
The law in force then upon the subject of married women 
provided for a separate estate, but before she was entitled to 
the privilege, the deed, bequest, grant, decree or other trans- 
fer of the property, was required to set forth that the same 
was designed to be exempt from the liabilities of her husband. 


705. 


/ 


G uld’s Dig. ( hap. £ i P page 


Subsequently, in 1861, another act was passed relating to 
married women in which it was provided that no schedule was 
required to be filed by her to entitle her to the benefit of the 
above provisions, provided the deed to the property was re- 


corded in the county in which she resided. 
Pamphlet Acts of 1861, page 8&4. 


Before appellee acquired the title to this property, and be- 
fore the deed was executed which conveyed it to her, another 
Constitution was adopted by the State of Arkansas in 1868, 
which contained the following provision relating to married 


women. 


“The real and personal property of any female in this 
“ State, acquired either before or after marriage, whether by 
“ oift, grant, inheritance or otherwise, shall, so long as she may 
“choose, be and remain the separate estate and property of 
“such female, and may be devised and bequeathed by her, 
“the same as it she were femme sole. Laws shall be passed 
“for the registration of the wife’s separate property, and when 
‘so registered, and so long as it is not entrusted to the man- 
“agement or control of the husband, otherwise than as agent, 
“it shall not be liable for any of his debts, engagements or 


“ obligations.” 


Art. XII, Sec. 6, Cons. 1868. 


—s5— 


This property was acquired by the appellee under the pro- 


vision of this Constitution. 


In accordance with this provision of the Constitution the 
married woman’s act of 1873 was passed, which is to be found 


in 


Gantt’s Dig., Sec. 4193, 


by which all of her property, real and personal, was exempt 
from all liability for the debts of the husband, but it was ex- 
pressly provided that, before she was entitled to the benefits 
of the act, she should cause her separate property to be re- 
corded in her name in the county where she lived or had her 


residence. 


Gantt’s Dig., Sec. 201. 


In accordance with the provisions of this act, the deed 
under which appellee held the property was filed for record, 


and recorded in Phillips County, where appellee resided. 


Subsequently, in 1874, another Constitution was adopted, 
which gave the power to a married woman to dispose of her 
real estate, whether acquired before or after marriage, by gift, 


grant or devise, the same as if she were a femme sole. 
Art. LX, Sec. 7° 


Although this property was acquired as between the grantor 
and the grantee when the deed was executed and delivered in 
1871, yet, as to the public, it was not acquired until after the 
adoption of the Constitution in 1874, because not recorded 


until after that time. 


The principal contention between appellant and appellee 


is as to when the right of the husband to the property of the 


ia 


wife vests. The appellant contends that marriage and birth of 
issue immediately vests in the husband an estate by the curtesy, 
whether the wife owns property or not, and that no legislation 
is constitutional which deprives the husband of this vested es- 
state which will attach to any property acquired by the wife 
after such legislation. Onthe other hand, appellee contends 
that she owned no property at the time of marriage and birth 
of issue, and that before she acquired any property the married 
woman’s law was changed by the Constitution of 1868, so as 
to vest in her an absolute title to all property acquired by her 
exempt from any estate in the husband subject to seizure by 
his creditors, and that the only limitation upon such right was 
that she should comply with such acts of the Legislature as 
might be passed in regard thereto, and that when the act of 
April, 1873, was passed, and she recorded her deed under the 
provisions of that act, her title to the real estate acquired 
under the Constitution of 1868 was free and exempt from any 
lability to the debts and contracts of her husband. 

The only limitation upon the power of the Legislature is 
that contained in the Constitution of the United States pro- 
hibiting the passage of any laws by the States impairing the 
obligation of contracts. 

Under this provision of the Constitution no State can de- 
prive anyone of a vested right. Can it be said, however, that 
a husband upon marriage and birth of issue alive, has a vested 
right in property not in existence ? 

A mere expectation is not a vested right. 

Cooley On Con. Liam., Pp. 359. 


It is not contended by appellee that under such circum- 


oe] 
stances a husband would not acquire a vested right in the prop- 
erty then possessed by the wife, or which she might acquire 


before the change of the law. 


“At the common law the husband immediately on the 
sé - a. . ~ : : » § ‘oe ‘ . 
marriage succeeded to certain rights in the real and personal 
e¢ : , : *g 7. ~ -" ~ 
estate which the wife then possessed. These rights became 
T a : ' , , ‘ , 
vested rights at once, and any subsequent alteration of the 


law could not take them away. But other interests were 


‘‘ merely in expectancy.” 
Cooley on Cons. Lim., p. 361 (3d Ea.) 


When such rights of property become subject to convey- 
ance, and to be taken for debts, they must be regarded as 
vested rights, and thereafter not subject to legislative inter- 


ference. 
ld. 


Until then the Legislature has full right to modify or even 


to abolish. 


' 
The Legislature possesses full power to change the rights 
‘ of the husband in the property acquired by the wife after the 
passage of the act. 
| Moore v. Mayor of New York, § N. Y., 110. 
Westervelt v. Gregg, 12 N. Y., 208. 
ad 


Norrts 7. Beyea, 13 N. ft 273: 
Clark v. McCreary, 12 S. & M., 347. 


To the same effect have been all decisions in Arkansas. 


Tillar & Taylor v. McCoy, 38 Ark., 91. 


gS <a AS OLA AIRES 1 CARLO oomaaie 
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In Zillar & Taylor v. McCoy, the property was held liable 
for debts of the husband upon the ground that the statutes of 
the State of Arkansas providing for the separate estate of a 
married woman, and its exemption from the debts of her hus- 
band had never been complied with. The marriage took 
place under the Constitution of 1868, but the married woman 
failed to schedule her separate estate, as provided for in 
Gould’s Digest, supra, and after the passage of the act of 
April 28, 1873, failed to cause the land to be recorded in her 
name as required in said act. It expressly said that the Con- 
stitution uf 1874 was not applicable, because adopted after the 
husband had acquired a vested estate in the wife’s land; there 
had been marriage, birth of issue alive, and seizin of the land 


before the adoption of the Constitution of 1874. 
To the same effect is 
Chrisman v. Partee, 38 Ark., 31. 


In this case, asin 7?//arand Taylorv. McCoy, the property 
was acquired by the married woman by inheritance from her 
father, no record or schedule of the property was made as pro- 
vided for by the Constitution of 1868, or the act of the Legis- 
lature of 1873. Consequently, although inherited after the 
passage of the Constitution of 1868, nothing was done to change 


the marital rights as fixed by the common law. 


The Supreme Court of Arkansas, in Shrjock 7. Cannon, 39 
Ark., 434, decided that the Constitution of 1874 did not, and 
could not, divest the vested marital rights of the husband ac- 


quired in the lands of the wife before its adoption. 


Subsequently, in the case of Crtscoe v. Hambrickh, 47 Ark., 
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235, the court uses the following language in explanation of 


its decision in Shryock v. Cannon: 


“The court below may have been mislead, as Mrs. Hays’ 
‘‘ counsel certainly has been mislead by the case of Shryock v. 
“ Cannon, 39 Ark., 434. But there, although the conveyance 
“by the married woman was made in 1878, yet the land had 
“been acquired by her in 1867, after her marriage, and her 
‘husband had a vested interest which could not be divested 


“ by legislation.” 


“ But in the present case the inhertance came to Mrs 


“ Hays, in 1873, and was her separate estate.” 


Prior to the Constitution of 1868, and the married woman's 
act in Gould’s Digest, supra, tenancy by the curtesy in Arkansas 
was fixed by the common law, and four things were requisite 
to the estate, viz.: Marriage, actual setzin of the wife, zssue 


and death of the wife. 


McDaniel v. Grace, 15 Ark., 405. 


There can be no estate by the curtesy until there is seizin 
of property. Prior to that time, although there may be mar- 
riage and birth of issue, it isa mere expectancy in the husband 


and not a vested right. 


A husband does not necessarily take a vested right in all 
the real estate which may come to the wife. An estate may 
be devised or settled on the wife, ard so limited as to give the 


wife the inheritance and deprive the husband of curtesy. 


1 Washburn on Real Property, 155 (3d Ed.) 


The husband’s curtesy is in many respects but a continua- 


tion of the estate of the wife ; it devolves upon him as the estate 


A ae A age. at angel dem tats lel 


——— Tt in 


of the ancestor docs upon the heir. The husband takes the 
estate subject to the same encumbrances under which the wife 
held it. , 


ld... 106 and 107. 


_ 
If an estate may be limited to the wife so as to deprive 1 
the husband of curtesy, if the husband’s estate is a continua- | 
tion of the wife’s inheritance, and he takes it in the same | 
manner that the estate of the ancestor devolves upon the herr, 
he certainly takes the estate subject to the provisions and limi- 
tations imposed upon the property by the statute under which 
the wife acquired the title. Such statutes violate no vested 
rights of his, because, as we have seen there can be no vested 
; 
right of curtesy until there is seizin of property by the wife. 
fhatheon, Gan. . Lyon, 2 Mich.., YJ. 
_ 
lThurber v. Townse na, az NV. & 517. 
Criscce v. Hambrick, supra. 
In the last named case the Supreme Court of Arkansas 
held that a husband had a vested interest in the property 
of the wite acquire d by her before the adoption of the Constitu- ~ 
tion of 1868, which could not be divested by legislation, but 
that he had no vested right in the property acquired by the 


wife under the Constitution of 1868, and consequently there 
Was no estate in the husband as to such property subject to 


levy and sale under execution. 


In the case at bar, when appellee recorded her deed under 


the act of April 28, 1873, everything was done upon her part 


ere: 7 


to perfect the separate estate in her. From the date of the ex- 


ecution of the deed, January 2, 1871, which conveyed the prop- 


apnea —_ 
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erty to her, she held that propeity with the right to protect it 
from the creditors of her husband, by filing a schedule as speci- 
fied in the Constitution, or by complying with any future act of 
the Legislature on the subject, and inasmuch as the rights of 
appellants did not accrue before she recorded the deed, she lost 


nothing by the postponement of such recording. 


This is not a contest between the Ausband and the heirs of 
the wife to enforce his marital rights, but is an effort upon the 
part of judgment creditors of the husband to deprive the wife 
of the possession of her property and take from her the rents 
and income of her separate estate and appropriate it to the 
payment of their debts. It is not denied that this property 
was acquired under the Constitution of 1868; that this Consti- 
tution gave to the wife a separate estate and provided for its 
exemption from the debts ot the husband; and it is further not 
denied that the Constitution of 1874 still further enlarged the 
rights of married women in their separate property, and for- 
ever prevented the sale of them for the debts, contracts or lia- 
bilities of the husband, without the necessity of any action on 
the part of the wife, and it is further apparent that the debt 
upon which the judgment was entered and now sought to be 
enforced was contracted after the adoption of the Constitution 
of 1874 and while its provisions were in full force; yet it is 
claimed that, inasmuch as the husband, in 1859, long 
before the wife acquired the property, by the birth alive 
of a son, became vested with an estate in all the prop- 
erty and earnings which might during the life of the wife be 
acquired by or come to her; that this estate of curtesy bound 
the wife with chains, forever made her subservient, and that no 


Legislature, and no assemblage of the people in Constitutional 


—_ 


Convention would ever thereafter possess the power to free her, 
or enable her to enjoy the fruits of her earnings. The disen- 
thrallment of the wife violates no rights of appellants; their 
debt was not in existence when the Constitutional Convention 
of 1868 saw fit to provide that she might acquire separate 
property, nor was it even in existence when the Constitutional! 
Convention of 1874, with more advanced ideas upon the sub- 
ject of rights of married women, still further enlarged her 


powers over her separate estate. No obligation of a contract 


was violated as to them. 


The case at bar is simply an effort of the creditor, whose 
debt accrued after the adoption of the Constitution by the 
convention ol the people assembled, to Say that this Constitu- 


tional Convention had no power to declare that the property of 


the married woman should not be exempt from the debts of 


her husband. 


Our contention is that the Legislature or the Convention 
possessed the power to declare that neither the property of 
the wife or the property of a married man should be taken on 
execution at the suit of any creditor for a debt contracted 


after the adoption of said Constitution. 


The Congress of the United States passed a married 
woman's act for the District of Columbia, by which it was 
provided that the property of a married woman should not be 


liable for the debts of a husband. Rev. Stats. Dist. Col., Sec. 
727: 
Under that statute it was held by this court that a married 


man had no estate in his wife’s property, subject to sale under 


execution for his debts, although he was married and had 
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issue born alive before the passage of the act; that Congress 
possessed the power and intended by the act to withdraw from 
liability for the debts of the husband the property of the mar- 
ried woman, and as to creditors whose debts were contracted 


thereafter, no injustice was done. The court say: 


‘It would be a queer construction of the statute, looking 
“at its manifest purpose, to hold that it means, though her 
“property shall never come under his control and he shall ac- 
‘“‘ quire no interest in it, and it shall never be liable for his 
‘ debts, the use and possession, the rents and profits of it, may 


‘‘be made liable for his debts as long as he lives.”’ 


Hits vw. Nat’l Met. Bank, 111 U. S., 722. 


This case has been quoted with favor by the Supreme 


Court of Arkansas. See Neely v. Lancaster, 47 Ark., 175. 


In Arkansas this question has never come directly before 
the Supreme Court. In all the cases passed upon, the prop- 
erty was either acquired before the adoptian of the Constitu- 
tion of 1868, or it was acquired by inheritance after the adop- 
tion of the Constitution of 1868 and before the adoption of 
the Constitution of 1874, no schedule filed and no deed re- 
corded as provided for in the Constitution of 1868, and the act 
of 1873, so 2s to make it the separate property of the wife, 


exempt from the liabilities of the husband. 


In the case at bar, as shown by the agreed statement of 
facts, the property was acquired by deed, the deed was re- 
corded in the county in which appellee resided, it was in the 
actual possession of the wife, in no way entrusted to the hus- 
band except as her agent, and she was taking the rents and 


profits therefrom. 


—I4— 
Could a separate estate be more distinctly manifested ? 
Further argument would seem to be entirely unnecessary. 


This cause was decided in the court below by the distin- 


guished District Judge, whose familiarity with the Statute . 


Laws of Arkansas is not exceeded by any man in the State, 
who was the digester of the laws in 1873, as compiled in Gantt’s 
Digest, and who granted the injunction in this cause, restraining 
the sale, without even requiring a bond from the appellee. 


if?. Ky DP 2.) 


JAMES C. TAPPAN, 
JOHN J. HORNOR, 


_— * 


Attorneys for Appellee. 
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l United States Circuit Court, District of Minnesota. 


Pleas before the honorable the judges of the United States circuit 
court of America for the district of Minnesota, of the June term 
of said court, held in the city of St. Paul, in said district, in the 
year of our Lord one thousand eight hundred and eighty-nine, 
and of our Independence the 113th year. 


| 


In the Matter of the Petition of Henry Ek. Barser for a Writ of 
Habeas Corpus. 


District OF MINNESOTA, ss: 


Be it remembered that on this 16th day of September, A. D. 1889, 
mame the petitioner above named, by W. H. Sanborn, Esq.. his solie- 
itor and of counsel, and filed in the clerk’s office of said court his 
petition for a writ of habeas corpus; which said petition and order 
allowing same are in the words and figures as follows, to wit: 


Petition for Writ of Llabeas Corpus. 


Z UNITED STATES OF AMERICA, | |. 
District of Minnesota, ‘ 


In the United States Cireuit Court, Eighth Judicial Circuit. 


To the honorable the judges of said court: 

Your petitioner, Henry KE. Barber, represents that he is unlaw- 
fully restrained of his liberty by Edwin 3S. Bean, sheriff and keeper 
of the common jail of Ramsey county, in the State of Minnesota, at 
the cILy of Saint Paul, In said State. 

The pretended cause of restraint is as follows: 

On the 16th day of Sept., A. D. 1889, one Reuben Clewett filed 
with William Clark, il justice of the peace in) and for the town of 
White Bear, county of Ramsey and State of Minnesota, an affidavit 
and complaint in the words following, to wit: | 


“STaTe OF MINNESOTA, | | 

County of Ramee Y, J 

In Justice Court, before William Clark, Justice of the Peace in and 
for said County. 


- 


Reuben Clewett, being duly sworn, makes complaint to the above- 
named justice of the peace, and says that on the 16th day of Sept., 
A. D. 1589, at the town of White Bear, in the county of Ramsey and 
Stateof Minnesota, one Henry E. Barber, then and there being —, did 
wrongfully and unlawfully offer and expose for sale and did sell for 
human food a certain quantity, to wit, one hundred pounds, of fresh 
uncured beef, which said beef was then and there a part of an ani- 
mal which had been slaughtered in the State of Illinois, and which 
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animal had not been inspected and certified before slaughter by an 
Inspector appointed under the laws of the State of Minnesota; that 
at the time and place aforesaid when said Henry ly. Barber offered 

and sold said beef as aforesaid he then and there intended the 
3 same for consumption as human food in the town of White 

Bear and said county of Ramsey, and then and there knew 
that the animal aforesaid had not been inspected alive, as provided 
by law. 

And he further says that at the time and place aforesaid, in and 
for said town of White Bear and in and for the said county of Ramsey, 
proper Inspectors had been duly appointed and qualified by law. 

And that said Henry KE. Barber then and there unlawfully and 
knowingly offered for sale and sold said beef, in violation of and 
contrary to the statute in such case made and provided and against 
the peace and dignity of the State of Minnesota. 

Wherefore the complainant prays that said Ilenrv I. Barber may 
be arrested and dealt with according to law. 


(Signed ) REUBEN CLEWETT 


Subseribed and sworn to and complained of before me, at sald 
town of White Bear, Ramsey county, Minnesota, this 16th day of 
Sept., A. D. 1889. 

(Signed) WILLIAM CLARK, 
Justic eof the mace,” 


And thereupon said justice of the peace issued a warrant for 
the arrest of your petitioner, and caused the same to be delivered 
to Reuben Clewett, a deputy sheriff of said Ramsey county, to be 
executed, 

That, pursuant to the command of said warrant, said officer 
arrested your petitioner and brought him before said justice of the 
peace for trial upon the charge set out in said affidavit and com- 
plaint; that thereupon said justice of the peace, after hearing the 
evidence adduced against your petitioner regarding the accusation 
contained in said affidavit and complaint, adjudged your petitioner 
guilty of the alleged offense therein charged, and that he should 
be committed for thirty days and confined in the common jail of 
said Ramsev county. 

Your petitioner further shows that thereupon said justice of the 
peace issued a writ of commitment to Edwin 8S. Bean, the sheriff 

and keeper of the common jail of Ramsey county, command- 
4 lng that otheer to take and confine him, your petitioner, for 

the period of thirty days in the common jail of said Ramsey 
county; that by virtue of said mitiimus said Edwin 8. Bean seized 
the person of your petitioner, holds him in eustody, and is about to 
coutine him, your petitioner, in the jail aforesaid in obedience to 
the command of said writ. 

That the affidavit and complaint aforesaid charges your petitioner 
with the violation of a pretended act of the Legislature of the State 
of Minnesota, entitled “An act tor the protection of the public health 
by providing for the Inspection of cattle, sheep, and swine designed 
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for slaughter for human food,” which said act was approved April 
16th, 1889. 

Your petitioner further shows that at the time and place charged 
in said aftidavit and complaint he offered for sale and actually sold 
a quantity of fresh uncured beef, then and there intended the same 
for consumption as human food in said county of Ramsey and State 
of Minnesota, which beef was the part of an animal which had been 
slaughtered in the State of Illinois and therefrom carried to said 
county of Ramsey and State of Minnesota, and was perfectly healthy 
and in all respects proper and suitable for human food, bat said 
animal had not been inspected alive within said county of Ramsey 
nor within said State of Minnesota, where he offered and sold said 
beef as aforesaid, by any inspector or his deputy appointed under 
any law of said State of Minnesota, although prior to the time he 
offered and exposed said beef for sale inspectors had been appointed 
under the act aforesaid, who were then and there ready and willing 
to make inspection as by said act provided. 

Your petitioner further shows that said beef so sold by him was 
the property of Armour and Co., a copartnership for whom your pe- 
titioner is the agent, all the members of which copartnership are citi- 
zeus of the State of Illinois, and who now are and for a long time past 
have been engaged at Chicago, inthe State of Illinois, in the busi- 

ness of slaughtering cattle at the said city of Chicago and 
5 shipping the fresh beef therefrom into various States of the 
United States and there selling the same for human food. 

And vour petitioner shows that his restraint and imprisonment 
aforesaid are unauthorized and illegal, beeause— 

lirst. The said act of the Legislature of the State of Minnesota is 
in violation of art. 1, see. 8, of the Constitution of the United States, 
which provides that “the Congress shall have power to regulate com- 
merce among the several States.” 

Second. The said act of the Legislature of the State of Minnesota 
is in violation of section 2, art. 4, of the Constitution of the United 
States, which provides that the citizens of each State shall be entitled 
to ail the privileges and immunities of the citizens in the several 
States. 

Third. The act aforesaid, being in conflict with the provisions of 
the Constitution of the United States,is void, and said justice of the 
peace Was without jurisdiction in the ease aforesaid. 

Therefore your petitioner asks that a writ of habeas corpus may be 
granted, and that he may be discharged from such unlawful restraint 
and imprisonment. 


HENRY E. BARBER. 


(; STATE OF MINNESOTA, | - 
County of Ramsey, i 
Henry E. Barber, being duly sworn, upon oath says that he is the 


petitioner in the above and foregoing petition, and that the matters 
and things therein set forth are true in substance and fact. 


HENRY E. BARBER. 
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Subscribed and sworn to before me this 16th day of Sept., A. D. 
1889. 
H. C. McCARTY, 
Notary Public, Minn. 


On filing the within petition let a writ of habeas corpus issue, re- 
turnable wit hin three aduvs before me, at the front door of the eustom- 
house. f 

St. Paul, Sept. 16, 1889. 


ca 


R. R. NELSON, Judge. 
(Endorsed :) Filed Sept. 16th, 1889. Osear B. Hillis, clerk. 


7 And afterwards, to wit, on the 17th day of Sept., A. D. 

ISS9, the following writ of habeas corpus was issued out of 
this court; which said writ is in the words and figures following, 
to wit: 


Writ of Llabeas Corpus. 


eal 


§ Unirep STares or AMERICA, |. 
. . ee « 
District ‘) Minnesota, } 


The President of the United States of Amertea to kdwin Ss. Bean, 
sheriff and keeper of the common jail of Ramsey county, in the 
State of Minnesota, at the CILY of St Paul, in said State: 


) 


You are hereby commanded to have the body of Henry E. Barber, 
by you Imprisoned and detained, as it is said, together with the time 


; 
’ 


and cause of imprisonment and detention, by whatsoever name the 
said Henry E. Barber shall be called or charged, before Honorable 
I. It. Nelson, one of the judges of the United States cireuit court 
for the district of Minnesota, at the front court-room of said court, 
in the city of Saint Paul, (oT) the L7th day of Septem bi ca. A. 1). 
ISS), ul 1a) o clock ik. Th) of sat day, to do and receive what shall 
then and there be determined concerning the said Henry E. 
sarber. 7 

Hereof fail not. and have vou then and there this writ. 

Witness the lionorable \l. lville Ww. l'uller, Chief Justice of the 
Supreme Court of the United States of America, this 16th day of 
Septem ber, A. D. 1889 

Issued at my office, in the city of Saint Paul, under the seal of 
said circuit court, the day and year last aforesaid. 

[Seal U.S. Cireuit Court. ] 


OSCAR B. HILLIS, Clerk. 
indorsed: Filed Sept. 17. 1SS9. Osear B. Hillis, clerk. 


9 And on the same date. to wit, Sept. 17th, 1SS9, the marshal’s 
return of service was attached to said writ and filed of record : 

which said return of service is in the words and tigures fullowing, 

to wit: 7 


24 


‘a 


<i 


94 


a 


THE STATE OF MINNESOTA VS. HENRY E. BARBER. 5 


Marshal’s Return of Service. 


10 Unirep STATES OF AMERICA, | 


District of Minnesota, yep: 


I hereby certify and return that I served the within writ on the 
therein-named Edwin 8. Bean personally by handing to and leav- 
ing with him a true and correct copy thereof at St. Paul, in said dis- 
trict, on the 16th day of September, A. D. 1889. 

W. M. CAMPBELL, 
U.S. Marshal, 
By WM. S. DAGGETT, Deputy. 


(Endorsed :) Filed Sept. 17th, 1889. Osear B. Hillis, clerk. 


1 And on the same date, to wit, Sept. 17th, 1889, the follow- 


ing sheriff’s return to the writ of habeas corpus was filed in 
this cause; which said return is in the words and figures following, 
to wit: 
Sheriff's Return to Writ. 


12 Unirep States or AMERICA, } 
. e . > 88: 
District of Minnesota, j 


In the Cireuit Court, Eighth Judicial District. 


In the Matter of the Petition of Henry E. Barper for a Writ of 
Habe (is Corpus, 


To the honorable the judges of the circuit court.of the United States 
for the district of Minnesota : 

In answer to the writ of habeas corpus to me directed (a copy of 
which is hereto attached), directing me to produce before your honors 
the body of Henry E. Barber in said writ described, the under- 
signed produces here in court the said Henry E. Barber and respect- 
fully reports that the cause of his detention and imprisonment is as 
follows: 

The undersigned is the sheriff of the county of Ramsey and State 
of Minnesota, and as such sheriff is the keeper of the common jail 
of said county; and on the 16th day of September, A.D. 1889, the body 
of said Henry E. Barber was delivered to the undersigned, as such 
keeper of said common jail, together with a writ of commitment to 
me directed from one William Clark, one of the justices of the peace 
in and for said Ramsey county (copy of which writ is hereto at- 
tached), and he holds and detains said Barber under said writ. 


ED. 8S. BEAN. 
Subscribed and sworn to before me this 17th day of Sept., A. D. 


1889. 
L. P. RICHARDSON. 
Deputy Clerk U. 8. Circuit Court. 
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, > $8: 
( ounty of Ramsey, j 


The State of Minnesota to any constable and the keeper of the com- 
mon jail of said county ° 


Whereas at a justice court held at my office, in said county, for 
the trial of Henry E. Barber for the offense hereafter stated, the said 
Henry Ek. Barber was convicted of having on the 16th day of Sept., 
A. D. 1889, in the said county, wrongfully and unlawfully offered 
and exposed for sale and having sold for human food a certain 
quantity, to wit, one hundred pounds, of fresh uncured beef, which 
said beef was then and there a part of an animal which had been 
slaughtered in the State of Illinois, and which animal had not been 
inspected and certified before slaughter by an inspector appointed 
under the laws of the State of Minnesota, and upon conviction the 
said court did adjudge and determine thatthe said Henry E. Barber 
be duly imprisoned in the common jail of said county for the period 
of thirty days: Therefore you, the said constable, are commanded 
forthwith to convey the said Henry E. Barber to the said keeper, 
and you, the said keeper, are hereby commanded to receive the said 
Ilenry EK. Barber into your custody in the said jail and to confine 
him therein for the period of thirty days from this date or until he 
shall be thence discharged by due course of law. 

Given under my hand this 16th day of September, A. D. 1889. 


(Signed) WILLIAM CLARK, 
Justice of the Peace. 


14 UNITED STATES OF AMERICA, | 
° ° ° ° SN 
District of Minnesota, } 


The President of the United States of America to Edwin 8S. Bean, 
sheriff and keeper of the common jail of Ramsev county, in the 
State of Minnesota, at the city of St. Paul, in said State: 


You are hereby commanded to have the body of Henry E. Barber, 
by vou imprisoned and detained, as it is said, together with the 
time and cause of imprisonment and detention, by whatsoever name 
the said Henry Ek. Barber shall be called or charged, before Hon. R. 
R. Nelson, one of the judges of the United States cireuit court for 
the district of Minnesota, at the front court-room of said court, in 
the city of St. Paul, on the 17th day of Sept., A. D. 1889, at 10 o’clock 
a.m. of said day. to do and receive what shall then and there be 
determined concerning the said Henry E. Barber. 

Hereof fail not, and have you then and there this writ. } 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States of America, this 16th day of 
September, A. D. 1889. 

Issued at my office, in the city of St. Paul, under the seal of said 
eircnit court, the day and year last aforesaid. 


| SEAL. | OSCAR B. HILLIS, Clerk. 
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I hereby certify that the foregoing is a true and correct copy of 
the original writ delivered to me for service. 
W. M. CAMPBELL, 
U.S. Marshal, 
W.S. DAGGETT, Deputy. 


End.: Filed Sept. 17, 1889. Oscar 8. Hillis, clerk. 


15 And afterwards, to wit, on the 17th day of September, A. 

D. 1889, the following letter from Moses E. Clapp, attorney 
general, to Gordon E. Cole, was filed in said cause; which said letter 
is in the words and figures following to wit: 


Letter from Moses k. Clapp to Gordon E. Cole. 


16 Cole, Bramhall & Morris, attorneys and counselors at law, 
384 Jackson street. Gordon E. Cole, Wm. Ely Bramhall, 

Owen Morris. 

Sr. Paut, Mrnn., Sept. 16, 1889. 
Hon. Gordon E. Cole, St. Paul, Minn. 

Dear Sir: I am advised that a proceeding — to be had to-morrow 
before Hon. R. R. Nelson involving the constitutionality of the so- 
called meat-inspection bill, and that Judge Nelson has intimated a 
desire to hear what may be urged on the part of the State in behalf 
of said law. My engagements are such that I shall be absent from 
the city to-morrow, and I would esteem it a great favor if you will 
appear in behalf of the State, and so far as any authority may be 
desired therefor please treat this letter as full authority to appear 
ond act on behalf of the State. 

Yours very truly, : | 
(Signed) MOSES E. CLAPP, 
Attorney General. 


nd.: Filed Sept. 17, 1889. Oscar bB. Hillis, clerk. 


17 And on the same day, to wit, Sept. 17th, 1889, the follow- 

ing further proceedings were had and entered the record in 
this cause; which said proceedings were in the words and figures 
following, to wit: 


Cause Argued and Submitted. 


18 l\'nited States Circuit Court for the District of Minuesota. 
Term Minutes, June Term, A. D. 1889. 


In the Matter of the Petition of Henry E. Barper for a Writ of 
Habeas Corpus. 
Sept. 17, 1889. 
This day comes Edwin 8. Bean, sheriff of Ramsey county, and 
produces in court the said H. Ek. Barber in obedience to a writ of 
habeas corpus issued herein. 
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And the marshal having filed the writ, with his retarn attached 
thereto, W. H. Sanborn, Esq., is heard on behalf of the prisoner and 
Gordon I. Cole, Esq., on behalf of the State, and the same is duly 
submitted and by the court taken under advisement. 

[tis ordered by the court that the said Henry E. Barber be ad- 
mitted to bail on his own recognizance in the sum of one hundred 
(100) dollars. 

Thereupon said Henry E. Barber takes such recognizance in open 
court to appear at 10 o'clock a.m. on the 25rd day of September, A. 
D). 1889. 


19 And on the same day, to wit, Sept. 17th, 1889, the recog- 
nizance of Henry I. Barber was filed in tliis cause; which 
said recognizance was in the words and figures following, to wit: 


Lecognizance. 
20 Ui.ited States Circuit Court, District of Minnesota. 


In the Matter of the Petition of Henry E. Barper for a Writ of 
Haheas Corpus. 


Now comes Henry EK. Barber in open court and recognizes and 
promises to pay the sum of $100.00 in case he fails to appear in this 
court in this matter at 10 o’clock a. m. on the 24th day of Sept., A. 
D. 1SS89. 

Sept. 17th, 1889. 


HENRY E. BARBER. 
(Endorsed :) Filed Sept. 17th, 1889. Osear B. Hillis, clerk. 


21 And afterwards, to wit, on the 25rd day of September, A. D. 
1889, the following opinion discharging prisoner was filed in 
said cause: which said opinion is in the words and figures follow- 
ing, to wit: 
Opinion. 


99 United States Cireuit Court, District of Minnesota. 


ee 


In the Matter of the Petition of Henry EF. BArser for a Writ of 
Haheus Corpus. 
Sept. 23rp, 1889. 

W. H. Sanborn, for petitioner; ex-Attorney General Cole & C. 
W. Bunn, for the State. 
NELSON, J. : 

The petitioner is brought before me upon a writ of habeas corpus. 

Ile alleges in his petition that he is restrained of his liberty by 
the sheriff of Ramsey county under a warrant of commitment issued 
by a justice of the peace, being found guilty of violating the follow- 
ing act of the Legislature of the State of Minnesota, approved April 
16th, 1889, entitled “An act for the protection of the public health 
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by providing for the inspection before slaughter of cattle, sheep, and 
swine designed for slaughter for human food.” 

Be it enacted, Xe. : 

Section 1. The sale of any fresh beef, veal, mutton, lamb, or pork 
for human food in this State, except as hereinafter provided, is 
hereby prohibited. / 

Section 2 provides for the appointment of local inspectors. 

Section 3 defines the duties of the inspectors, who must inspect 

the animals within 24 hours before slaughter. 
25 Section 4. “Anv person who shall sell, expose, or offer for 

sale for human food in this State any fresh beef, mutton, jamb, 
or pork whatsoever which has not been taken from an animal in- 
spected and certified before slaughter by the proper inspector ap- 
pointed hereunder shall be deemed guilty of a misdemeanor, and, 
upon conviction thereof, shall be punished by fine of not more than 
ope hundred dollars or by imprisonment not exceeding three months 
for each offense.” 

The petitioner alleges that this act of the Legislature is In contra- 
vention of the Constitution of the U. S.and void, and that he 1s enti- 
tled to be discharged. ‘The particular provisions of the Constitution 
relied upon are art. 1, see. 8, which declares that— 

“ The Congress shall have power to regulate commerce among the 
several States;” and also art. 4, see. 2, which provides that “ the 
citizens of each State shall be entitled to all the privileges and im- 
munities of citizens in the several States.” The proper proceedings 
are taken to form the issue. 

The counsel appearing on behalf of the State claim that the law 
was passed as a sanitary regulation under the power reserved to the 
States in article 10 of the Constitution of the United States. 

The question of the validity of the act is to be determined under 
the proceedings. Is the law a valid and lawful exercise of State 

power to protect the public health, or does it pass beyond the 
24 constitutional limit, invade the Federal domain, and substan- 

tially prohibit or burden interstate commerce, and also violate 
the rights secured to the citizens of the several States ? 

By its title the act purports to be for the protection of the public 
health, and it is urged that upon its face it does not deal with com- 
merce and does not directly invade the domain of interstate com- 
merce, but’ merely regulates the mode of sale of an article of 
commerce after it has become a part of the mass of the property of 
the State. 3 

The States have never yielded to the Federal Government control 
of their internal commerce or their right to self protection. They 
have plenary powers to protect the lives, health, comfort, and gafety 
of all persons and protection of all property within the State. 
Health Inspection and quarantine laws are among the recognized 
lawful legislation of a State and are necessary and advisable for the 
public welfare. They are self defensive, and no Federal power 1s 
trenched upon by their enactment. Such laws may in many 
instances incidentally affect interstate commerce, yet are not neces- 
sarily a regulation of it. If the law of the State of Minnesota is a 
2—] 546 
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proper and reasonable exercise of its police powers it violates no 
provision of the Constitution of the United States. 

There has been a conflict for many years and much litigation in 
respect to the extent of the powers reserved to the States in the 
lederal Constitution. This controversy is perennial. ‘The Su- 

preme Court of the United States has explained In many 
25 later cases its previous decisions in regard to the extent of 

the police power of the States. Yet the line of demarcation 
between the delegated power of Congress and the reserved powers 
of the States is not defined with such accurate decision that it Is 
easy to determine the boundary limit in all eases, but the Supreme 
Court always has stood firm and tenaciously resisted every attempt 
of a State to encroach upon the exclusive power of the Federal 
Government under the commercial clause of the Constitution, and 
there Is a consension of opinion among the judges upon that subject. 

The counsel for the State urges that this statute is a reasonable 
self-protective law. They put it forcibly in this form: “ Whatever 
the Stute Ceems it necessary to do within her own borders for the 
protection of the health of the citizen she may constitutionally do 
under the primal and paramount law of self protection, which 1s 
nature’s earliest enactment to which no human legislation ever ran 
counter. Subject to this only qualification, that, from facts apparent 
on the face of the law, or of which the court may take judicial cog- 
nizance, the cogent presumptions in its favor are not overthrown by 
bad faith in its enactment.” If I clearly understand counsel, this 
is not an unfair statement of the reserved powers of the States. It 
is only this, in substance; a law to protect health may be enacted 
by a State, and is valid unless it is a usurpation upon the General 
Government by the invasion of a power exclusively vested in Con- 

gress. If a State arrogates powers so delegated and exercises 
26) control over a subject exclusively confided by the Federal 
Constitution to Congress it certainly is guilty of bad faith, 

for it violates that covenant by which we became one people. 

The States, as I said, are clothed with plenary police power and 
large discretion in its exercise for the protection of the public health 
and comfort, but in order to determine whether the act of the State 
is really a usurpation of power the courts are required to look at 
the effect and operation of the law and are not bound by mere form. 

[In Ilenderson v. Mayor, 112 U. S., page 259, Mr. Justice Miller, 
spenking of the police power of the States, said : 

“ Whatever may be the nature and extent of the power, where not 
otherwise restricted, no definition and no urgeney for its use can 
authorize a State to use it in regard to a subject-matter which has 
been confided exclusively LO Congress by the Constitution. 

It is clear from the nature of our complex form of government 
that whenever a statute of a State invades the domain of the legis- 
lation which belongs exclusively to the Congress of the United States 
it is void, no matter under what class of powers it may fall nor how 
closely allied to powers conceded to belong to the States.” 

So in Mugler vs. Kansas, 123 U.S., page 623, Mr. Justice Harlan 
speaking for the court: 
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“Tt does not at all follow that every statute enacted ostensibly for 
the promotion of these ends is to be accepted as a legitimate 
exertion of the police powers of the State. There are of 
necessity limits beyond which legislation cannot rightfully go. 

The courts are not bound by mere forms, nor are the ‘y to be mis- 

led by mere pretenses. They are at liberty—indeed, are under a 

solemn duty—to look at the substance of things whenever they enter 

upon an Inquiry whether the Legislature has transcended the limits 
of its authority. If, therefore,a statute purporting to have been en- 
acted to protect the public health, the public morals, or the public 
safety has no real or substantial relation to those subjects, or 1s a 
palpable invasion of rights secured by the fundamental law, it is 
the duty of the courts to so adjudge and thereby give effect to the 

Constitution. * * * Undoubtedly the State when providing for 

the protection of the public health, public morals, and public safety 

is subject to the paramount authority of the Constitution of the 

United States and may not violate rights secured or guaranteed by 

that instrument or interfere with the execution of the powers con- 

fided to the General Government.” While it must be admitted that 
the line of distinction between what is legitimate police regulation 
and what constitutes an interference with commerce is dim and 
shadowy, it is settled that when a law reaches beyond its professed 
object and into the domain of the Federal Government, no matter 

What may be its title or in what form the details are expressed, it is 

unconstitutional. 

28 The practical effect and operation of this law excludes the 

importation of all dressed meats to be sold for human food 
from animals slaughtered outside of the State of Minnesota. 

It excludes without reference to its quality or condition a com- 
modity known to be an article of commerce by the usages of the 
commercial world and an important item of Imterstate traffic, and 
practically declares that it does not belong to commerce. 

It says to all persons engaged in the business of selling dressed 
meats for food in this State, You must have the animal from which 
the meat is taken inspected by local inspectors in the State within 
twenty-four hours before slaughter, or suffer extreme penalties.” [tis 
not questioned that sound dressed beef is an article of commerce, 
but this law is attempted to be maintained as a reasonable regulation 
of the mode of sale after it has become a part of the mass of property 
of the State, and it is urged that, as it does not forbid the importation 
of dressed meat, but only the sale for human food after importation, 
It is valid. 

In the argument counsel stated that “ private families could im- 
port for their own consumption, and that inn-keepers and like public 
resorts are not prevented from buying dressed meat outside the State 
and bringing it in for use.” If this is a correct interpretation of the 
law—if individuals for private use as food and inn-keepers who feed 
thousands of people can free ly impert for use, and the sale is only for- 

bidden—how does such a measure protect the public health 

29 and promote the public welfare? Does it not conclusively 

show that the Legislature was not influenced by considerations 
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for the public health, safety, and comfort, but its policy was directed 
to other ends ? The autnorities, however, establish the proposi- 
tions (]) that no article of commerce can be excluded from im- 
portation and sale in a State by statutes like the one in question ; 
(2) that any act of a State interfering in any Way with the free 
traffic between citizens of different Statesin any article of commerce 
isan atte mpted regulation of such commerce and iit) invasion of 


— 
} 


the power exclusive 1 conterred Upon (Congress, and its non-action 
with respect LO any particular commodity is ra declaration ol its 
purpose that the commerce in that commodity shall be free. 

When this law is tested by the decisions of the Supreme Court of 
the United States it will be found that it oversteps the limit of State 
jurisdiction and needlessly obstructs interstate commerce. 

In Brown vs. Maryland, Chief Justice Marshall delivering the opin- 
ion of the court, said: “ ‘There is no difference in effect between power 
to prohibit the sale ofan article anda power LO prohibit its Introdue- 
tlon into the COUTLPS Phe one would be a necessary consequehce 
of the other. If thus power rr aches the Interior of a State 
and may be there exercised it must be capable of authorizing the 
sale of those articles which it introduces. Commerce Is intercourse. 

edients is traffic. It 13 ineon- 

30 eelvable that the power to authorize this trathie when given 
In the most comprehensive terms with the intent that its eth- 

eacy should be complete should cease at the point when its continu- 
ahnce Is indispensable LO its Viritie To what purpose should the 
power to allow importation be given unaccompanied with the power 
to authorize a sale of the thing ittiy) rted? Sale is the object of im- 


(One of its most ordinarv tloer 


portation, and Is an essential Ingredient of that intercourse of which 
importation constitutes a part. It is as essential an ingredient, as 
indispensable to the existence of the entire thing, then, as Importa- 
tion itself. [It must be considered as a component part of the power 
to regulate Colnihnerce (Congress has a right Hot only to authorize 
Importation, but to authorize the importer to sell.” 

The same principle was asserted in the license cases, oth Howard, 
O88. Mr. Justice McLean said: “ The Federal Government is su- 
pretne within le SCOP of its dt r Cu d powers, and the state vov- 
the exerelse of those powers not 
to them. Irom this it 1s clear 
that while these supreme functions are exercised by the Federal and 
State governments within their respective limitations they can never 


ernments are equally supreme In 
} 
} 


delegated by them nor inhibited 


come in conflict; and when a econfliet occurs the inquiry must 
necessarily be, Which is the paramount law? And that must depend 
upon the supremacy of the power by which it was enacted. The 
Kederal Government Is SUPPetme In the exercise of pOWers delegated 
to it, but bevond this its aets are unconstitutional and void. So the 

acts of the States are void when thev do that which is inhibited 
o] to them or exercise a power which they have exclusively del- 

egated to the Iederal Government.” In Railroad Co. vs. 
Husen, 15 U.S., 465, the court said : “ We admit that the deposit 1) 
Congress of the power LO recul ile commerce among the siales Was 


i 
not a surrender of that which may properly be denominated police 
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power. What that power is it is difficult to define with sharp pre- 
cision. It is generally said to extend to making regulations pro- 
motive of domestie order, morals, health, and safety; * * * but 
whatever may be the nature and reach of the police power of the 
State it cannot be exercised over a subject confided exclusively to 
Congress by the Federal Constitution. * * * Neither the un- 
limited powers of a State to tax or any of its police powers can be 
exercised to such an extent as to work a practical assumption of the 
powers properly conferred upon Congress by the Constitution. 
_ * * While we unhesitatingly admit that a State may pass 
sanitary laws and laws for the protection of life, liberty, health, or 
property within its borders; while it may prevent persons and ani- 
mals suffering under contagious and infectious diseases, or convicts, 
etc., from entering the State; while for the purposes of self protection 
it may establish quarantine and reasonable inspection laws, it may 
not interfere with transportation into or through the State beyond 
what is absolutely necessary for its self protection. It may not, 
under cover of exerting police powers, substantially prohibit or 
burden either foreign or interstate commerce.” So in Bow- 
v2 man vs. Railroad Co., 125 U.S., Mr. Justice Matthews says: 
“If from its nature it does not belong to commerce, or if its 
condition from putrescence or other cause is such when it is about 
to enter the State that it no longer belongs to commerce, or, other 
words, is not a commercial article, then the State power may exclude 
its introduction, and as an incident to this power a State may use 
ineans to ascertain the fact; and here is the limit between the 
sovereign power of the State and the Federal power—that is to say, 
that which does not belong to commerce is within the jurisdiction 
of the police power of the State and that which does belong to com- 
merce is within the jurisdiction of the.United States.” I forbear 
further quotations and refer to the opinion of the court in full. 

Undoubtedly the State may provide for the reasonable inspection 
of dressed meat or any article of commerce and prohibit its intro- 
duction into the State if found in fact unwholesome and unfit for 
use as food, but it cannot encroach upon the power of Congress to 
regulate interstate commerce. It cannot go to the extent of pro- 
hibiting the introduction of a sound commercial commodity. 

A State may exclude any infected article of commerce from reach- 
ing the importer, but this law excludes the sound and infected alike 
and declares it unfit for human food under the guise of health regu- 
lation. Such a law transcends the police power of a State, for it at- 

tempts to obstruct commerce, and if it ean exclude sound 
33 dressed meat it may prohibit the importation and sale of any 

commodity, and as sald thus, “ commercial anarehy and con- 
fusion would result from the diverse exertions of power by the 
several States of the Union. 

The ease of Powell vs. Penn., 127 U.S., does not overrule the de- 
cisions above cited. Noconflict arose in that case between the police 
power of the State and the power of Congress to regulate interstate 
commerce, and nothing therein said is inconsistent with the previous 
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decisions of the court in regard to the commercial clause of the Con- 
stitution. 

That the law violates art. 4, sec. 2, | think is mwnanifest from the 
preceding quotations and the authorities cited by counsel, viz: 
Ward vs. Maryland, i2 Wall., 418; Tiernan vs. Ricker, 102 U.S., 
123; Walling vs. Michigan, 116 U.S.,446; JInre Watson, 15 Federal 
R., page 511. 

[ have come to the conclusion that the law is not a proper and 
lawful exercise of the police power of the State and is unconstitu- 
tional. 

The petitioner is discharged. 


(Endorsed :) Filed Sept. 25rd, 1889. Oscar B. Hillis, clerk. 


34 And on the same day, to wit, September 25rd, 1889, pur- 

suant to said opinion, the following order discharging pris- 
oner and allowing appeal to United States Supreme Court was 
entered of record in Term Minutes “ H,” page 279; which said record 
entries are in the words and figures following, to wit : 


35 United States Cireuit Court for the District of Minnesota. 
Term Minutes, June Term, A. D. 1889. 


In the Matter of the Petition of Hexry E. Barper for a Writ of 
Habeas Corpus. 
Sept. 23, 1889. 

The petition of Henry EK. Barber for a writ of habeas corpus hav- 
ing been heretofore heard by the court, duly submitted, and by the 
court taken under advisement— 

Now, on filing the opinion of the Hon. R. R. Nelson in the above- 
entitled matter and his order thereon— 

Pursuant thereto, it is ordered and adjudged that the said prisoner, 
Henry E. Barber, be, and he is hereby, discharged. 

Thereupon Gordon EK. Cole, on behalf of the State of Minnesota, 
in open court prays an appeal from the above order and judgment 
made herein discharging the petitioner to the Supreme Court of the 
United States, and it is hereby ordered that said appeal be allowed, 
and that the appellant cause a transcript of the petition, writ of 
habeas corpus and of the return thereto, and all other proceedings 
In this cause to be duly certified up into the said Supreme Court of 
the United States, according to the law and the rules of said court. 

It is further ordered that the recognizance heretofore entered into 
by the prisoner to appear in this court upon Monday, September 

Jord, 1889, be continued in force and stand in lieu of other 
36 bail for his appearance to answer the judgment of the Su- 

preme Court of the United States and until discharged by 
due process of law. 
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37 And afterwards, to wit, on the 25th day of September, A. D. 

18s9, the following appeal bond was filed in said cause ; 
which said appeal bond is in the words and figures following, to 
wit: 


Mee a “ 


—— 
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Appeal Bound. 


38 District OF MINNESOTA: 
United States Cireuit Court. 


In the Matter of the Petition of Henry E. Barser for a Writ of 
Habeas Corpus. 


Know all men by these presents that we, Moses E. Clapp, attorney 
general of the State of Minnesota, on behalf of said State, as princi- 
pal, and J. P. Williams and Geo. L. Becker, as sureties, of the county 
of Ramsey and State of Minnesota, are beld and firmly bound unto 
Henry E. Barber in the sum of five hundred dollars; to the pay- 
ment of which, well and truly to be made to said Barber, his execu- 
tors, administrators, or assigns, we bind ourselves, our heirs, execu- 
tors, and administrators, firmly by these presents. 

Sealed with our seals this 25th day of September, 1889. 

The condition of this obligation is such that whereas the above- 
named State of Minnesota hath appealed from the order and judg- 
ment of the cireuit court of the United States for the district of 
Minnesota, heretofore made in this proceeding, discharging said 
Henry F. Barber from imprisonment on a writ of habeas corpus: 

Now, therefore, the condition of this obligation is such that if the 
above-named The State of Minnesota shail prosecute its said appeal 
to effect and answer all costs if it shall fail to make good its plea, 
then this obligation shall be void; otherwise in full force and 
effect. 

MOSES. E. CLAPP. | SEAL. 
JOHN P. WILLIAMS. — [seat. 
GEORGE L. BECKER. [sgEAt. 


In the presence of— 
H. P. HATCH. 
WM. ELY BRAMHALL. 


OU Unirep STaTes OF AMERICA, | - 


District of Minnesota, j 


, being duly sworn, depose and say and each for himself 
says that he is one of the sureties named in and who signed the fore- 
going bond, and that he is worth the sum of five hundred dollars 
over and above all his just debts and liabilities and exclusive of his 


property exempt from execution. 
JOHN P. WILLIAMS. 
GEORGE L. BECKER. 


Subscribed and sworn to before me this 25th day of September, 


1889. 
[L. s.] WM. ELY BRAMHALL, 
Notary Public, Ramsey County, Minnesota. 
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Unitep States or AMERICA, | |. | 
District of Minnesota, ay 


Moses E. Clapp and J.P. Williams and George L. Becker before 
me personally appeared on this 25th day of September, 1889, to me 
well known to be the same persons described in and who executed 
the foregoing bond, and did each for himself duly acknowledge 
that he executed the same as his free act and deed. 

[L. 5. | WM. ELY BRAMHALL, 
Notary Public, Ramsey County, Minn. 


| approve the above bond and the sufficiency of the sureties 
thereto. 
Dated Sept. 26. LSS, 


R. R. NELSON, Judge. 


40) | endorsed + Copy. U.S. circuit court, dist. of Minnesota. 

In the matter of the petition of Henry E. Barber for a writ 
of habeas COT pus. Appeal bond. liled sept. 20, So. Oscar I}. 
Hillis, clerk. Gordon E. Cole, att’y for State of Minnesota. 


4] And on the same day, to wit, September 25th, A. D. 1889, 

the following assignment of errors was filed in said cause; 
which said assigument of errors is in the words and figures follow- 
Ing, to wit: 


Assiqnuime nt of Errors. 
42 United States Circuit Court, District of Minnesota. 


In the Matter of the Petition of Henry E. BarpBer fora Writ of 
Hlabvas Corpus, 


The State of Minnesota, having appealed to the Supreme Court of 
the United States from the judgment in the above-entitled proceed- 
ings, assigns the following errors: 


That the court erred in discharging the prisoner on the ground 
that chapter 8 of the General Laws of the State of Minnesota for 
1889, being an act for the protection of the public health by pro- 
viding for inspection before slaughter of cattle, sheep, and swine 
designed for slaughter for human food, approved April loth, 1859, 
is unconstitutional and void because it infringes any clause of the 
Constitution of the United States. 


I. 


It erred in holding that said act infringes the provision of section 
8 of article 1 of the Constitution of the United States, declaring that 
Congress shall have power to regulate commerce with foreign na- 
tions and among the several States and with the Indian tribes. 
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IIT. 


It erred in holding that said act was void as infringing section 2 
of article four of the Constitution of the United States, declaring that 
the citizens of each State shall be entitled to all the privi- 

45 leges and immunities of citizens of the several States. 


lV. 
It erred in holding that said act infringes the fourteenth amend- 
ment of the Constitution of the United States. 


f 
It erred in discharging the prisoner upon the ground that said 


law was not a valid and constitutional exercise of the public powers 
of the State. 
vs 

It erred in refusing to sustain said act as valid and constitutional 
and in discharging the prisoner from imprisonment for a violation 
thereof. | 

GORDON E. COLE, 
Attorney for State of Minnesota. 


44 [ ndorsed:} Copy. U.S. cireuit court, district of Minne- 
sota. In the matter of the petition of Henry E. Barber for a 
writ of habeas corpus. Assignment of errors. : 
Iend.: Filed Sept. 25,’89. Oscar B. Hillis, clerk. Gordon E. Cole, 
att'y for State of Minnesota. 


45 And on the same day, to wit, September 25th, A. D. 1889, 
the following original citation and admission of service was 
filed in said cause; which original citation, &c., are as follows: 


Citation. 
46 UNITED STATES OF AMERICA, 88: 


To Henry E. Barber and John B. and W. H. Sanborn, his attorneys, 

Greeting: 

You are hereby cited and acmonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington, in the 
District of Columbia, on the third Monday of October, 1889, pursu- 
ant to an appeal allowed by the circuit court of the United States 
for the district of Minnesota, wherein The State of Minnesota is ap- 
pellant and you are respondent, to show cause, if any there be, why 
the judgment appealed from should not be corrected and speedy 


justice should not be done to thé parties in that behalf. 


Witness the Honorable Melville W. Fuller, Chief Justice of the 
United States, this twenty-fifth day of September, 1889. 
R. R. NELSON, 
District Judge. 
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THE STATE OF MINNESOTA VS. HENRY E. BARBER. 


[Endorsed:] Ent. 91, Crim. Original. U.S. cireuit court, 

district of Minnesota. In the matter of the petition of Henry 
kK. Barber fora writ of habeas corpus. Citation. Filed Sept. 25,1839. 
Oscar B. Hillis, clerk. Gordon E. Cole, att’y for State of Minnesota. 


Due personal service of the within citation admitted on us at 
St. Paul, Minn., on this 25th day of September, 1889. 
JOHN B. & W. H. SANBORN, 
Atty’s for the Petitioner, Henry E. Barber. 


48 And on the same day, to wit, September 25th, A. D. 1889, 

the following order regarding transcript to the United States 
Supren.e Court was filed in said cause; which said order is insthe 
words and figures following, to wit: 


Order. 
49 United States Circuit Court, District of Minnesota. 


In the Matter of the Petition of Henry E. BARBER for a Writ of 
Habeas Corpus. 


An appeal by the State of Minnesota having been allowed, the 
clerk is hereby ordered and directed to send up tothe Supreme Court 
of the United States forthwith a transcript of the petition, writ of 
haheas corpus, return thereto, the judgment, and all other papers, 
entries, or orders on file in his office or appearing in his minutes In 
said proceeding. 

Done at the general term, begun and holden on the 17th day of 
June, 1889. 

R. R. NELSON, 
District Judge. 


HV | Endorsed :| Copy. U.S. circuit court, district of Minnesota. 

In the matter of the petition of Henry E. Barber for a writ 
of habeas corpus. Order. Filed Sept. 25,’89. Osear B. Hillis, clerk. 
Gordon FE. Cole, att’y for State of Minnesota 


ol UNITED STATES OF AMERICA, ) _. 
District of Minnesota. tes 


(ireuit Court of the United States. 


[, Osear L. Hillis, clerk of said cireuit court, do hereby certify 
and return to the honorable the Supreme Court of the United States 
that the furegoing, consisting of 34 pages, numbered consecutively 
from 1 to 34, inclusive, is a true and complete transcript of the 
records, process, pleadings, orders, final judgment, and all other pro- 
ceedings In said cause and of the whole thereof as appears from 
the original records and files of said court; and [ do further certify 
and return that [ have annexed to said transeript and ineluded 
within said paging the original citation, together with the proof of 
service thereof. 
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In witness whereof I have hereunto set my hand and affixed the 
| seal of said court, at Saint Paul, in the district of Minnesota, this 2nd 
| day of October, in the year of our Lord one thousand eight hun- 
| dred and 89, and of the Independence of the United States the one 
| hundred and — (1i4th) year. 

‘ [Seal U.S. Circuit Court, Dist. of Minnesota. ] 


OSCAR B. HILLIS, Clerk, 
L. P. RICHARDSON, Deputy. 


[Endorsed :] United States circuit court, district of Minnesota. 
In the matter of the petition of Henry E. Barber for a writ of habeas 
corpus. Return to Supreme Court. 


Endorsed on cover: Minnesota C. C. U.S. No. 13846. The State 
of Minnesota, appellant, vs. Henry E. Barber. Filed October 14, 
1889. 


Supreme Court of the United States. 


In the Matter of the Application of Henry E. 
Barber for a Writ of Habeas Corpus. 


THE STATE OF MINNESOTA, 
Appellant, 


vs. 


HENRY E. BARBER, 
Respondent. 


Points and Authorities for Appellant. 


By GORDON E. COLE, 


Attorney for State of Minnesota. 
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Supreme Court of the United States. 


IN THE MATTER OF THE APPLICATION OF HENRY a 
E. BARBER FOR WRIT OF HABEAS CORPUS. 


THE STATE OF MINNESOTA, 
Appellant, 
Vs. 
HENRY E. BARBER, 


Respondent. 


STATEMENT OF THE CASE. 


This case is an appeal by the State of Minnesota 

| from the judgment of the Circuit Court of the United 
S States sitting in and for the State of Minnesota, dis- 
é charging the respondent from imprisonment under a 
conviction by a competent court of that State for a 

‘ violation of its inspection laws, to-wit, chapter eight ' 
of the General Session Laws of 1889, entitled “An act 


2. 


for the protection of the public health, by providing 
for inspection before slaughter of cattle, sheep and 
swine designed for slaughter for human food,” ap- 
proved April 16, 1889. 


The terms of the act are as follows: 


Be it enacted by the Legislature of the State of Minnesota: 


Section 1. The sale of any fresh beef, veal, mut- 
ton, lamb or pork for human food in this State, ex- 
cept as hereinafter provided, is hereby prohibited. 

Sec. 2. It shall be the duty of the several local 
boards of health of the several cities, villages, boroughs 
and townships within this State to appoint one or 
more inspectors of cattle, sheep and swine for said 
city, village, borough or township, who shall hold 
their offices for one year and until their successors are 
appointed and qualified, and whose authority and 
jurisdiction shall be territorially coextensive with the 
board so appointing them, and said several boards 
shall regulate the form of certificate to be issued by 
such inspectors and the fees to be paid them by the 
person applying for such inspection, which fees shall 
be no greater than are actually necessary to defray the 
costs of the inspection provided for in section three of 
this act. 

Sec. 3. It shall be the duty of the inspectors ap- 
pointed hereunder to inspect all cattle, sheep and 
swine slaughtered for human food within their re- 
spective jurisdictions, within twenty-four hours before 
the slaughter of the same, and if found healthy and in 
suitable condition to be slaughtered for human food, 
to give to the applicant a certificate in writing to that 
effect. If found unfit for food by reason of infectious 
disease, such inspectors shall order the immediate 
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removal and destruction of such diseased animals, and 
no liability for damages shall accrue by reason of such 
action. 

Sec. 4. Any person who shall sell, expose or offer 
for sale for human food in this State any fresh beef, 
veal, mutton, lamb or pork whatsoever which has not 
been taken from an animal inspected and certified be- 
fore slaughter by the proper local inspector appointed 
hereunder, shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be punished by a 
fine of not more than one hundred dollars or by im- 
prisonment not exceeding three months for each 
offense. 

Sec. 5. Each and every certificate made by in- 
spectors under the provisions of this act shall contain 
a statement to the effect that the animal or animals 
inspected, describing them as to kind and sex, were 


-at the date of such inspection free from all indication 


of disease, apparently in good health, and in fit con- 
dition when inspected to be slaughtered for human 
food, a duplicate of which certificate. shall. be pre- 
served in the office of the inspector. 

Sec. 6. Any inspector making a false certificate 
shall be liable to-a fine of not less than ten dollars nor 
more than fifty dollars for each animal falsely certified 
to be fit for human food under the provisions of this 
act. 

Sec. 7. This act shall take effect and be in force 
from and after its passage. 


The sole objections to the imprisonment of the 
respondent and the sole ground upon which the jadg- 
ment discharging him was based were that the said 
law was unconstitutional upon the following grounds: 
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It violates section two of article four of the United 
States constitution which provides “the congress shall 
have power to regulate commerce with foreign nations 
and among the several States and with the Indian 
tribes.” 


2d. It violates the provisions of section two of 


to 


article four of the constitution of the United States, 
which provides “that the citizens of each State shall 
be entitled to all the privileges and immunities of 


’ 


citizens in the several States.’ 


II. 


ASSIGNMENT OF ERRORS. 


The State of Minnesota having appealed to the 
Supreme Court of the United States from the judg- 
ment in the above entitled proceedings, assigns the 


following errors: 


First. 

That the court erred in discharging the prisoner on 
the ground that chapter eight of the General Laws of 
the State of Minnesota for 1889, being “an act for the 
protection of the public health by providing for 
inspection before slaughter, of cattle, sheep and 
swine, designed for slaughter for human_ food,” 
approved April 16th, 1889, is unconstitutional and 
void, because it infringes any clause of the constitu- 
tion of the United States. 


a a a ~ — — 


Second. 


It erred in holding that said act infringes the pro- 


vision of section eight of article one of the constitution 


of the United States, declaring that congress shall 
have power to regulate commerce with foreign nations 
and among the several States and with the Indian 
tribes. 


Third. 


It erred in holding that said act was void as in- 
fringing section two of article four of the constitution 
of the United States, declaring that the citizens of 
each State shall be entitled to all the privileges and 


immunities of citizens of the several States. 


Fourth. 
It erred in holding that said act infringes the four- 


teenth amendment of the constitution of the United 
States. 


Fifth. 
It erred in discharging the prisoner upon the 


ground that said law was not a valid and constitutional 
exercise of the police powers of the State. 


Siath. 
It erred in refusing to sustain said act as valid and 
constitutional, and in discharging the prisoner from 


imprisonment for a violation thereof. 


GORDON E. COLE, 


Attorney for State of Minnesota. 


ITT. 
APPELLANT'S POINTS AND AUTHORITIES. 


The strongest presentation which can be made of 
the objections to the Minnesota meat inspection law is 
contained in Messrs. Veeder & Loomis’ brief in the 
case of Swift vs. Sutphin, in the U. S. Circuit Court, 
Northern District of Illinois: 

“Health laws may exclude all such portions or car- 
goes as are infectious, but they cannot include a whole 
class of imported merchandise, on the ground that 
infected portions or cargoes of it have been or may be 
imported. Infected articles of commerce may right- 
fully be excluded from passing the boundaries of a 
State and into the hands of the importer as well as 
the consumer. But a State cannot exclude any sound 
article of commerce from reaching the importer. 
This, however, is just exactly what this Minnesota act 
has attempted to do, and herein lies its invalidity.” 

This may be accepted as an accurate statement of 
the law subject to one single qualification, and upon 
the qualification hangs the validity or invalidity of the 
Minnesota enactment Xe 

A State cannot exclude any sound article of com- 
merce from reaching the importer, unless in order to 
ascertain whether the article is sound or unsound it ts 
necessary to adopt such measures of inspection as will 
indirectly exclude the importation of such article. 

To this necessity even the provisions of the federal 
constitution conferring upon congress the power of 
regulating commerce, poteat as they are in everything 
else, must yield. 

“Salus populi est suprema lex.” 

a 


— ° a 


Assuming for the sake of the argument, what is not true 
in fact, that it does exclude any article of commerce from 
reaching the importer, 


- 
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For several years rumors of diseases of cattle, 
peculiar to the vast humid and malaria breeding 
plains of Texas and the west and southwest, have 
been prevalent, notably Texas fever, pleuro pmeu- 
monia and diseases of the throat and lungs. To such 
an extent have these diseases prevailed in those local- 
ities that it is a part of the current history of the day 
that the American States and foreign nations have 
found it necessary to adopt measures for the protec- 
tion of the health of their herds and of their citizens. 

Within the last few years the development of the 
Montana cattle ranges have caused a general move- 
ment of cattle from the infected localities northward. 

Synchronous with this northerly movement of Texas 
beeves has been developed a new industry whose 
strides have indeed been marvelous. Monster pack- 
ing houses have been erected at various trade centers, 
as Chicago and Kansas City, wherein millions of 
cattle which formerly migrated upon the hoof, and 
against danger from which protective measures were 
easily applied, are annually slaughtered and the 
dressed meat exported, not only to every State in the 
Union but to every quarter of the globe. In all the 
great cities and smaller towns of Canada, and the 
Eastern States, the signs of Armour & Co. and Swift 
& Co. decorate every market house, and meat slaugh- 
tered and dressed by them finds its way to the table 
of nearly every hotel and private family in the land. 
Montana and Texas cattle daily pass through this 
State to Chicago, and are there slaughtered, and the 
dressed meat sent back to this State by the car load is 
fast becoming the exclusive animal food omsale in our 
markets or used upon our tables. 
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The very universality of this enormous traffic ren- 
ders protective measures proportionately imperative. 

It develves on the party opposing the law to demon- 
strate that its provisions needlessly impose restrictions 
upon a sound article of commerce. Ordinarily the 
question is a legislative question, with which the 
courts will not interfere. 


Powell vs. Pennsylvania, 127 U. S. 678. 


Can the court see that as claimed by the clamors of 


interested parties with which the newspapers have 
teemed at and since the passage of this law, that this 
law is a fraudulent one intended to protect some 
dealers against a monopoly, and that it unnecessarily 
excludes a sound article of commerce? 

That it may incidentally afford protection to home 
dealers ought not to be charged against the law if its 
necessity as an inspection law is apparent, or if such 
necessity is possible or probable, and the want of such 
necessity not demonstrated. 

The diseases from which the law seeks to protect 
our people are located in the vital parts of the animal. 
Pleuro pneumonia is a disease of the lungs, as is 
tuberculosis in its various forms. The latter is very 
prevalent among the thoroughbreds, the importation 
and breeding of which have becomeso common. This 
court has only to visit any farm where pure blood 
Shorthorns are reared and pampered for exhibition at 
fairs and fat stock shows, to learn the prevalence of 
consumption among the purest breeds. 

Diseases of the blood exhibiting themselves in 
cancerous excrescences and loathsome sores known as 
lump jaw are also exceedingly common. The presence 


of these diseases can be as readily detected by the 
y ) 


ee 


——— 
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symptoms in life as in the human subject. It requires 
no expert, a glance often suffices; but the entrails of 
the animal do not accompany the dressed meat, nor 
could the carcasses be transported accompanied by 
the entrails for any considerable distance so as to 
preserve the latter from decay. 

The examination of the hind quarter of an ox will 
not detect tubercles in his lungs or cancerous tumors 
upon his neck. 

If these statements are true, and | am prepared to . “2 ’ 
prove them if the court thinks such evidence compe- F 
tent or called for, the necessity which results in the 
exclusion of, not an article of commerce, but of an 
article of commerce in a particular form, is apparent. “ 

But the Minnesota law does not prevent any article, : 
sound or unsound, from reaching the importer. It is 
to be noticed that meats as an article of human food 
may be introduced freely, notwithstanding the law, 
and if the cattle which are passing through St. Paul and 
Minneapolis daily by the train load to the shambles of 
Chicago, are stopped in transit and slaughtered here, 
the law interposes no obstacles. It is because no 
opportunity to inspect them in this condition is 
afforded that a law becomes necessary which indirectly 
excludes fresh meat in a particular form from our 
markets. It is not the importation, however, but the 
sale which is prohibited. The sale of all meats, 
whether domestic or foreign, without the required 
inspection is alone pruhibited. The law can touch no 
imported meats until after the act of importation has 
ceased. 

See Coe vs. Erroll, 116 U. S. 517. ; 

As said by the court in Bowman vs. C. & N.W. 

R’y Co., 125 U.S. 165: “If it (say beef, for instaace) 


10 


does not belong to commerce, or its condition from 


putrescence or other causes is such when about to 


enter the State that it no longer belongs to commerce 


ee lt, > 


or is not a commercial article, then the State power 
may exclude its introduction. And as an tnucitdent to 
this power, the State may use means to ascertain the 
fact.” 

Those means in the nature of the case must be 
adequate. [f an examination of a side of beef can 
disclose nothing as to the health of the animal, and 
that can only he known by an examination of 
symptoms in life, or the organs 7m situ after death, 
which latter is impracticable when killed at a great 
distance from our borders, then inspection on the 
hoof is the only means remaining, and those means 
may be adopted without regard to the incidental 
effect on commerce in a particular form or condition 
of the animal. | 

Our opponents will doubtless urge the stereotyped 
illustration, the argumentum ad hominem by which it 
is sought to overthrow this law, that there is a 
poisonous fungus called ergot, which frequently grows 
upon wheat, which causes deleterious effects upon the 
human system; and hence, the State of Illinois may 
prohibit the sale of Minnesota flour unless the wheat 
has been inspected in the bins. For some thousands 


of years, certainly as early as the days when the great 


Jewish financier got up the first corner on wheat under 
the shadow of the pyramids, men have been making 

use of flour as the staff of life, and no deleterious q 
influence has ever been suspected by reason of the 


deadly ergot which the fertile imagination of counsel 
has concealed in the snowy depths of the flour barrel. 
But if in Minneapolis a process was as commonly 
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in use as the prevalence of Texas fever is in the 
malarial regions of the southwest, from whence the 
Chicago and Kansas City dealers draw their chief 
supplies, by which a deadly and poisonous quality 
was imparted to the wheat which by the peculiar 
color of the kernel was readily detected in wheat but 
could not be detected in flour, the State of Illinois 
would not only be justified in requiring the inspection 
of all wheat from that locality before it should be 
ground into flour, but her legislature would be dere- 
lict inthe highest duty which a State can owe to its 
citizens if it did not promptly afford them the pro- 
tection of such an inspection law. 

But it is not a satisfactory answer to the claim of 
the State of the right to adopt such measures as are 
necessary to detect disease; that if the State may do 
this she may adopt the same policy with reference to 
articles which have no relation to the public health. 
The argument is often made in regard to powers that 
all concede to be vital to the public safety, but it does 
not disprove their existence; that a power may be 
abused is not a reason for withholding the right to 
exercise it In proper cases. 

[It is to be observed that the present law does not 
deal with interstate commerce at all, except as such 
commerce may be incidentally affected by its execu- 
tion. It does not, as did the law before the court in 
Bowman vs. R’y Co., meet at the border of the State 
a large and common object of commerce, and pro- 
hibit its crossing the State line. 

It does not prevent the transmission of dressed beef 
through the State. It does not prohibit its intro- 
duction into the State where it may be sold for any 


purpose save for human food. It does not directly 
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invade the domain of interstate commerce. It regu- 


lates the mode of sale of a certain article of commerce 
after it has become a part of the mass of the property 
of the State. 


—— > 


Chicago beef can be freely bought here on the 


hoof and sold upon the same terms as domestic meat, 


as was said by the Supreme Court of the United 
States in the passenger Cases, 5 Hlow. 344-577: | 
“A State is not bound to find a market for imported 
goods nor to abstain from the passage of any law which 
it may deem necessary or advisable to guard the 
health or morals of its citizens,” and this language has 
been adopted by the Supreme Court of Minnesota as 
a part of its decision in the oleomargarine case (utler 
vs. Chambers, 36 Minn. 69,) in which the decision 
was the same as that of this court in Powell vs. 
Penusylvania. 

n The law in question here is not a law directed at 


interstate commerce, like Bowman vs. Ratlway Co., 


125 U.S 465-498, and Railway Co. vs. Husen, 95 


U.S. g65, but should be classed with the oleomar- | 
carine cases of Minnesota and Pennsylvania, sustained ’ 

; 
by the supreme courts of Minnesota and of the United | 


States, the oil inspection law of Kentucky, sustained 
by the Supreme Court of the United States, and the 
the slaughter house ordinances of the city of New 


Orleans. 
All these laws were police laws, acting within the 


State, and, of course, all property coming into the 


> 


State must be subject to them, but neither imposed 


any prohibition upon the free importation. | 
In the slaughter house cases, /6 iVallace, 36-6}, it 
was said “that the regulation of the place and manner 


of conducting the slaughtering of animals and of the 


>> 


business of butchering within a city, and the inspec- 
tion of the animals to be killed for meat, and of the 
meat afterwards, are among the most frequent exer- 
cise of the police powers.” 

In Patterson vs. Kentucky, 97 U. S. 501, a party 
having a patent for an improved burning oil was 
arrested and convicted in Kentucky, under an inspec- 
tion law prohibiting the sale of oil which would ignite 
at less than a certain temperature, for selling oil 
manufactured in accordance with his patent, The 
constitution and patent laws of the United States 
were invoked, and it was claimed that the State law 
was an infringement thereof, but the court said: 

“The statute expresses, in the most solemn form, 
the deliberate judgment of the State that burning 
fluids which ignite or permanently burn at less than a 
prescribed temperature are unsafe for illuminating 
purposes. Whether the policy thus prescribed by 
the State is wise or unwise it is not the province of 
the National authorities to determine. That belongs 
to each State under its own sense of duty; its action 
in this respect is beyond the controlling powers of this 
court—it is clearly a police regulation. 

“It is not to be supposed that congress intended to 
authorize or regulate the sale within a State of tan- 
gible personal property which the State declares to be 
unfit or unsafe for life, and by statute has prohibited 
from being sold or offered for sale within its limits. 

“It was held by Chief Justice Shaw to be a settled 
principle growing out of the nature of well ordered 
society that every holder of property, however abso- 
lute or unqualified may be his title, holds it under the 
implied liability that his use of it shall not be injuri- 
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ous to the equal enjoyment of others having an equal 
right to the enjoyment of their property, nor injuri. 
ous to the lives of the community, citing Common- 
wealth vs. Alecr, 7 Conn. 5}. 

“In recognition of this fundamental principle we 
have frequently decided that the police power of the 
States was not surrendered when the constitution 
conferred upon congress the general power to regulate 
commerce with foreign nations and between the sev- 
eral States. 

“Considerations gathered from the former decisions 
of this court would seem to justify the conclusion that 
the right which the patentee or assignee possesses in 
the property created by the application of a patented 
discovery must be enjoyed subject to the complete 
and salutary power with which the States have never 
parted, of so defining and regulating the sale and use 
of property within their respective limits as to afford 
protection to the many against the injurious conduct 
of the few.” 

If the State may by the exercise of its police power 
determine for itself what test shall be made of the 
safety of illuminating oils, and prohibit the sale of all 
oils not subjected to and sustaining such test, although 
such oils are manufactured by a process patented under 
the constitution and laws of the United States, why 
may it not determine for itself what test shall be made 
of the wholesomeness and safety of food products, 
and prohibit the sale of all such products not submit- 
ted to and sustaining the test, although it may chance 
that articles otherwise subject to the constitution and 
laws of the United States cannot sustain the test? 


The analogy seems close. 


In Powell vs. Pennsylvania, 127 U. S. 678, the oleo- 
margarine law of Pennsylvania was considered and 
upheld. 

It declared under a penalty “that no person shall 
sell or offer for sale, or have in his, her or their pos- 
session with intent to sell the same as an article of 
food, any compound of any oleaginous substance 
other than that produced from unadulterated milk, or 
cream from the same, designed to take the place of 
butter or cheese, etc.” 

The defendant offered to prove that the article sold 
by him was perfectly wholesome, and manufactured 
from pure animal fats. The evidence was excluded 
upon the ground that whether the sale of olecmargarine 
was dangerous to the public health, was wholly a 
legisiative question. 

The Supreme Court said in regard to the offer: 

“It is entirely consistent with that offer that many, in- 
deed most kinds of oleomargarine butter in the market, 
contain ingredients that are or may become injurious 
to health. The court cannot say from anything of 
which it may take judicial notice, under the circum- 
stances disclosed in the record, and in obedience to 
settled rules of constitutional construction, that such 
is not the fact. Every possible presumption is in 
favor of the validity of a statute and this continues 
until the contrary is shown beyond a reasonable doubt. 
One branch of the government cannot encroach upon 
the domain of another without danger. The safety of 
our institutions depends in no small degrce on a strict 
observance of this salutary rule. 

“Whether the manufacture of oleomargarine or 
imitation butter of the kind described in the statute 
is or may be conducted in such a way or with such 
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skill and secrecy as to baffle ordinary inspection, or 
whether it involves such danger to public health as to 
require for the protection of the people the entire 
suppression of the business, rather than its regulation 
in such manner as to permit the manufacture and sale 
of articles of that class that do not contain noxious 
ingredients, are questions of fact and of public policy 
which belong to the legislative department to deter- 
mine. 

“And as it does not appear from the face of.the 
statute, or from any facts of which the court must take 
judicic! cognizance, that it infringes rights secured by 
the fundamental law, the legislative determination of 
these questions is conclusive upon the courts. It ts 
nota part of their functions to conduct investigations 
into facts, and to sustain or frustrate the legislative 
will embodied in statutes as they may happen to ap- 
prove or disapprove of its determination of such 
questions 

The court will not, surely, presume a co-ordinate 
department of the State to have been guilty of bad 
faith in the passage of astatute. They must presume, 
in the absence of anything apparent upon the face of 
the statute, or of which they can take judicial cogni- 
zance, that the legislature of this State in the passage 
of the meat inspection law, deemed it necessary to the 
public health to require inspection on the hoof. 

I have hereinbefore stated the reasons, based on 
matters of common knowledge, of which no court will 
affect to be ignorant, why the legislature might con- 
sider such inspection necessary—it those reasons are 
plausible ones and tend to support the presumption of 
good faith, which unsupported is a very violent one, 


the court must assume that such inspection is neces- 


17 


sary to the detection of disease and unwholesome 


properties which render the meat unfit for human 


food. If such inspection is necessary for such pur- 


poses, can any clause of the federal constitution 
prevent the exercise of the police power of the State 
. in providing for it, although incidentally its effect 
may be to prevent the importation in a_ particular 
form of an article of commerce in which disease and 
unwholesomeness may exist without the possibility of 
detection. 

As said by the Supreme Court of the United States 
in Patterson vs. Kentucky, 97 U. S. 505, cited ante, 
the police powers of the State were not superseded 
when the constitution conferred upon congress the 
general power to regulate commerce with foreign 
nations and between the several States. 

It was said in Shirlock vs. Alling, 93 U. S. 99-103, 
“that in conferring upon congress the power of regu- 


lation of commerce, it was never intended to cut the 


States off from legislating on all subjects relating to 
the health, life or safety of their citizens, though the 
. | legislation might ¢udirectly affect the commerce of the 
| country.” 

a In Gibbons vs. Ogden, 9 Wheat, 203, the doctrine 
was laid down by Chief. Justice Marshall, which, like 


many another great principle emanating from that 
great and luminous intellect, has become a part of 
the basis of our jurisprudence, never departed from, 


but repeatedly quoted and affirmed by his successors. 
He said: 
“That inspection laws may have a remote and con- 


siderable influence on commerce will not be denied, 


but that a power to regulate commerce is the source 
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from which the right to pass them is derived, cannot 
be admitted. 

“The object of inspection laws is to improve the 
quality of articles produced by the labor of a country 
—to fit them for exportation, or it may be for domes- 
tic use. They act upon the subject before it becomes 
an article of foreign commerce or of commerce 
between the States, and prepare it for that purpose. 
They form a portion of that immense mass of legis- 
lation which embraces everything within the territory 
of a State not surrendered to the general government— 
all which can be most advantageously exercised by 
the States themselves. Inspection laws, quarantine 
laws, health laws of every description, etc., are com- 
ponent parts of this mass.” 

Inspection laws were defined in 7Zurner vs. Mary- 
land, 107 U. S., p. 55, as follows: 

“Recognized elements of inspection laws have 


always been quality of the article, form, capacity, 


dimensions and weight of package, and mode of 


putting up and marking and branding of various 
kinds—all those matters being supervised by a public 
officer having authority to pass or not pass the article 
as lawful merchandise as it did or did not answer the 
prescribed requirements. It has never been regarded 
as necessary, and it is manifestly not necessary, that 
all these elements shoulc so exist in order to make a 
valid inspection law; quality alone may be the sub- 
ject of inspection without other requirements.” 

In Bowman vs. Chicago, &c., R. R. Co., 125 U. S. 
465, inspection laws are said tu be “confined to such 
particulars as in the estimation of the legislature and 
according to the customs of trade are deemed neces. 
sary to fit the inspected article for the market by 
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giving to the purchaser public assurance that the 
article is in that condition and of that quality which 
makes it merchantable and fit for use and consump- 
tion.” (Page 488.) 

“Doubtless the States have power to provide by law 


suitable measures to prevent the introduction into the 
States of articles of trade which on account of their 
existing condition would bring in and spread disease, 
pestilence and death, such as rags or other sub- 
stances infected with the germs of yellow fever or the 
virus of small pox, or cattle or meat or other pro- 
visions that are diseased or decayed, or otherwise 
from their condition or quality unfit for human use or 
consumption. Such articles are not merchantable; 
they are not legitimate subjects of trade and com- 
merce; they may be rightly outlawed as intrinsically 
and directly the immediate sources and causes of 
destruction to human health and life. 

“The self-protecting power of each State, therefore, 
may be rightfully exerted against their introduction, 
and such exercises of power cannot be ‘considered as 
regulations of commerce prohibited by the consti- 
tution. 7 | 

“If from its nature it does not belong to commerce, 
or if its condition from putrescence or other causes is 
such when it is about to enter the State that it no 
longer belongs to commerce, or in other words, is not 
a commercial article, then the State power may ex- 
clude its introduction. And as an incident to this 
power, the State may use means to ascertain the fact.” 

This is just what the inspection laws of this State 
have done. They have prescribed the only means of 
inspection which they deemed adequate to the dis- 
closure of disease. 


20 


But those who cite this case and that of Razlroad 
vs. Husen, 95 U. S. 465, as authorities against the 
validity of the meat inspection law of Minnesota, 
utterly fail to mark the distiction between those cases 
and the one at bar. 

In the Bowman case the law under discussion did 
not touch the sale of liquor after it had become a part 
of the property of the State but entered an adjoining 
State, and forbid a common carrier to bring within the 
limits of the State not poor liquor—not adulterated 
liquor, but all liquor. 

In Railroad vs. Husen the law prohibited the in- 
troduction into or transit through the State of all 
Texas cattle during part of the year, whether diseased 
or not, and no method was prescribed for inspection 
for the purpose of determining. 

The Minnesota inspection law neither prohibits the 
introduction of dressed meats nor their transit through 
the State. Any man may freely import them for his 
own consumption; and for any other purpose than hu- 
man food, their sale, even, is unrestricted. 

The law does not deal with them while they are 
articles of interstate commerce, but after they have be- 
come articles of State commerce it prohibits the sale 
of all meats not taken from animals inspected on the 
hoof by inspectors appointed by the authorities in 
this State. 

Its language is: 

SEC. 1. The sale of any fresh beef, veal, mutton, 
lamb or pork in this State, except as hereinafter pro- 
vided, is prohibited. 

Sections 2 and 3 provide for the appointment of 
inspectors and the mode of inspection and certificate 


conterring the right to sell. 


_And section 4 declares: 

“Any person who shal! sell, expose or offer for sale 
for human food, in this State, any fresh beef, veal, 
mutton, lamb or pork, whatsoever, which has. not 
been taken from an animal inspected and certified 
before slaughter by the proper local inspector ap- 
pointed hereunder, shall be deemed guilty of a misde- 
meanor.”’ 

As already said, it has ceased to an article of 


interstate commerce before the prohibition takes 
effect. | 
The Supreme Court have twice decided that the 


absolute prohibition of sale did not interfere with the 
power of congress to regulate commerce, if deemed 
necessary by the State in the exercise of its police 
power. 

In the license cases, 5 Hlow. 577, Chief Justice 
Taney said: 

“A State is not bound to find a market for im- 
ported goods, nor to abstain from the passage of any 
law it may deem necessary or advisable to guard the 
health or morals of its citizens.” ‘, 

And in Bowman vs. Ch. R. R. Co., 125 U. S. 479, 
the court said “the point in judgment in the license 
cases was Strictly confined to the right of the State to 
prohibit the sale of intoxicating liquors after it had 
been brought within their territorial limits.” 

In the passenger cases, 7 How. 283, the same point 
was decided, and it was further held “that all commer- 
cial action within the limits of a State, and which does 
not extend to any other State or foreign country, is 
exclusively under State regulation. In giving the 
commercial powers the States did not part with the 
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power of self preservation which must be inherent in 
every organized community. They may guard against 
the introduction of anything which may corrupt the 
morals or endanger the health or lives of their citizens.” 

The powers granted to the general government by 
the several States leave a large residuum of power in 
the several States. In fact the powers not delegated 
to the United States by the constitution, nor pro- 
hibited by it to the States, are reserved to the States 
respectively or to the people Art. 10, Const. 

If the States did not surrender the power of regu- 
lation for the protection of the public health, that 
power must be paramount to the power of congress 
to regulate commerce whenever a conflict ensues, if a 
conflict can ever arise; but under the construction 
uniformly given to the constitution by the Supreme 
Court a conflict can hardly arise, as the two powers 
move in different orbits. 

So long as the police power acts within the State 
upon property within the State, it is held not to 
invade the domain of interstate commerce, although 
it may incidentally prevent its operation upon articies 
deemed Gangerous to morals or life. 

Three out of the eight judges of the Supreme Court 
who sat in the case of Bowman vs. Ry. Co., 125 U.S., 
held that the right of importation did not carry with it 


by implication the right of sale in cases where the police 


powers of the State were exercised for the protection 


of the public health or morals; and the majority of-the 
court waived a decision of the question on the ground 
that it was not necessarily involved in the case, so that 
as the law now stands in the Supreme Court of the 
United States, that tribunal has never held doctrines 


that would prevent a State from absolutely prohibiting 
the sale of any article of import which it might deem 
dangerous to health. 

This question thus left undecided in the Bowman 
case the Supreme Court of Iowa have just decided, 
viz., they hold that an absolute prohibition of the sale 
of an article deemed dangerous to public health or 
morals as a valid exercise of the police power as 
against everybody, no matter where thev reside. In 
other words, that the right to import the prohibited 
article does not carry with it the right to sell it. 

See vs. 43 N. W. Rep. 

The gist of the decision in the Bowman case is 
stated in the following words: 

“The argument is that a prohibition of the sale can- 
not be made effective except by preventing the 
introduction of the subject of sale, that if its entrance 
into the State is permitted, the traffic cannot be sup- 
pressed. But the right to prohibit sales so far as 
conceded to the State arises only after the act of 
transportation has terminated, because the sales which 
the State may forbid are of things within its juris- 
diction. Its power over them does not begin to 
operate until they are brought within the territorial 
limits which circumscribe it. 

“It might be very convenient and useful in the 
execution of the policy of prohibition within the State 
to extend the powers of the State beyond its terri- 
torial limits. But such extra-territorial powers cannot 
(P. 499.) 

In Railroad Co. vs. Husen, 95 U. S. 465, an act of 
the legislature of Missouri declared that no Texas, 


be assumed upon such an implication.’ 


Mexican or Indian cattle shall be driven or otherwise 


conveyed into or remain in any county of this State 
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between the 1st of March and tst of November, the 


court held it void upon the same ground as in the 
Bowman case, saying: 

“It meets at the borders of the State a large and 
common subject of commerce and prohibits its cross- 
iny-the State line during two-thirds of the year.” 

But they admitted “that the deposit in congress of 
the power to regulate foreign commerce and commerce 
among the States was not a surrender of that which 
may properly be denominated the police power. That 
by the general police power of the State persons and 
property are subjected to all kinds of restraints and 
burdens in order to secure the general comfort, nealth 
and prosperity of the State; of the perfect right of the 
legislature to do which, no question ever was, or upon 
acknowledged general principles ever can be made, so 
far as natural persons are concerned. 

“The same principle also being conceded would jus- 
tify the exclusion of property dangerous to the prop- 
erty of citizens of the State; for example, animals 
having contagious or infectious diseases. 

“It may pass sanitary laws and laws for the protec- 
tion of life, liberty, health or property within its 
borders, and may pass reasonable inspection laws, but 
may not interfere with transportation into or through 
the State beyond what is absolutely necessary for self- 
protection.” 

As already seen, the law in question does not inter- 
fere with transportation in any way whatever. 

Brown vs. State of Maryland, 12 Wheat. 262, will 
probably be cited by our opponents. It was not 
a case arising under the police power but the taxing 
power, being an attempt to levy a tax upon imports 


from a foreign country. This distinction is vital. 
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| A State may divest itself of the taxing power 
eo by valid contract, as in Gordon vs. Appeal Tax Court, 
| 3 How. 338; but as said by this court in Butcher's 

| Union Co. vs. Crescent City Co., 111 U. S. 746: “In 


, regard to two subjects contained in the police power 
“~ the legislature cannot, by any contract, limit the 
- le exercise of these powers to the prejudice of the 
* general welfare. These are the public health and the 


public morals. ‘ 


In Brown .vs. Maryland the law required an 


. 
importer to take a license and pay a tax before 
selling a package of imported goods. And in 
the opinion it was said: “That the power of 
, regulating commerce could not be stopped at the 

external boundary of the State, but must enter its 

y interior. That if the power reaches the interior of 

z a State, it must be capable of authorizing the sale 

{ of those articles which it introduces.” 
This doctrine, as already seen, was subsequently 
ee hi modified in the license cases, 5 How., and the 
passenger cases, 7 //ow.—and was absolutely denied 
tT by three out of the eight judges who sat in the Bow- 
| man case, so far as affected the public health or 


morals, the majority declining to express an opinion. 
| See Stone vs. Mississippi, ror U. S. 814. 

The case of Welton vs. State of Missouri, gt U. S. 
275, and many similar cases, may be cited but have 
| no application. They are cases of the discrimination 


by State laws between the commodities of the State 


A and those of other States. 


e 
| Welton vs. State of Missourt was the case of a 
| license tax imposed upon merchandise not the product 
= of the State, and was heid void on account of the dis- 
crimination. 
r 
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Such were also the cases of Ward vs. Maryland, 12 
Wallace, 148, and Walling vs. Michigan, 116 U. S. 
446; but in the last case the court said: “It is sug- 
gested by the learned judge who delivered the opinion 
of the Supreme Court of Michigan in this case that 
the tax imposed is an exercise of the police power of 
the State for the discouragement of the use of intoxi- 
cating liquors and the preservation of the health and 
morals of the people. This would be a perfect justi- 
fication of the act if it did not discriminate against 
the citizens and preducis of other States.” 

It was the case of a direct tax imposed upon 
citizens of other States which was not imposed upon 
the citizens of Michigan. 

In all these cases the discriminations were purely 
arbitrary and based upon no pretence of necessity. 
The public health and morals would have been quite 
as well protected without the discrimination as with it. 

But in Woodruff vs. Parham, 8 Wallace, 129, where 
a tax was upheld which was imposed on a// sales at 
auction, the defense was on the ground that the de- 
fendants were auctioneers and consignees of large 
quantities of goods, the products of other States, 
which were taxed under the law. The court sustained 
the law. 

It criticised and modified the doctrine of Brown vs. 
State of Maryland, 12 Wheat., and said, “there is no 
attempt to discriminate injuriously against the pro- 
ducts of other States. The case is not, therefore, 
one of an attempt to fetter commerce between the 
States, or to deprive the citizens of other States of the 
privileges or immunities possessed by the citizens of 
Alabama.” 


ee 
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Robbins vs. Shelby County Taxing District, 120 
U. S. 489, cited by respondent, was a case of a tax 
upon all drummers not having a regularly licensed 
house of business in the taxing district. In view 
of the fact that almost the entire trade of the 
country is carried on through commercial travelers; 
that they -are the middlemen standing between 
the manufacturer, importer and wholesale dealer and 
the retail merchant, and inasmuch as the power to tax 
implies the power to destroy, and has no limit except 
the discretion of the legislature imposing the tax, to 
uphold such an exercise of the taxing power would 
be to sustain the power to lay a direct and absolute 
embargo upon the trade of a continent. But compare 
this case with Woodruff vs Parham, 8 Wallace, 189, 
where a law taxing sales at auction was sustained 
against nofi-residents and commodities of other 
States. 

In the one case the law overleaped the borders of 
the State and claimed the power to throttle all inter- 
state commerce. The other operated only within the 
borders of the State upon property which had become 
subject to its laws. But as neither had the remotest 
reference to the exercise of the police powers, they 
are not in point here. 

But the case of Woodruff vs. Parham contains an 
elaborate review of Brown vs. State of Maryland, and 
limits that decision to a denial of the right to tax im- 
ports from a foreign country in the original package, 
and denies its application at all to interstate com- 
merce. 

As already said, these cases were not cases arising 
under the police power. No question of the public 
health or safety was involved. If it had been neces- 


OS 


sary for the protection of the public health to make a 
discrimination between the products of another State 


and the State passing the law, the law would have 


been upheld, although discriminating against the pro- 
ductions of other States. 

Upon such right of discrimination rest all laws 
quarantining against infected ports, and such laws 
need not stop with excluding infected goods. They 
may exclude all goods from infected ports because 
there is no way of distinguishing between such as are 
infected and those that are not, 

The case ot Woodruff vs. Parham, 8 Wallace, just 
cited, affords an answer to the specious claim which 
has sometimes been made that the meat inspection 
law may be valid as to citizens of this State, and void 
as to citizens of other States. The law must stand or 
1) 


fali as to all alike It would be absurd to suppose 


that the legislature would have passed the law if it 
had known that its effect would have been to impose 
the burdens of inspection upon its own citizens and 
leave those of other States free to flood the State with 
dressed beef and sell the same without inspection. 

Citizens of other States are entitled under the four- 
teenth amendment of the constitution and section two 
of article four, to the same privileges and immunities 
as citizens of the State, but not to superior ones. 

A somewhat similar claim was made in the late case 
of Atmmish vs. Ball, 129 U. S. 217. 

The Iowa law provided: 

“That if any person now or hereafter has in his 
possession in this State any Texas cattle which have 
not been wintered north of the southern line of Mis- 
sourl Or Kansas, he shall be liable for any damages 


which may accrue from allowing such cattle to run at 
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large and thereby spreading the disease among other 
cattle known as the Texas fever, and shall be pun- 
ished,” etc. 

It was claimed that this law discriminated against 
citizens of other States. But the court said: 

“There is no denial of any rights or privileges to 
citizens of other States which are accorded to citizens 
of lowa. No one can allow diseased cattle to run at 
large in lowa without being held responsible for the 
spread of disease thereby, and the clause in the 
constitution declaring that citizens of each State 
shall be entitled to all the privileges and immunities 
of citizens in the several States, does not give non-resi- 
dent citizens of Iowa any greater privileges in that 
State than her own citizens enjoy. So far as liability 
is concerned for the act mentioned, citizens of other 
States and citizens of Iowa stand on the same footing.” 

This case is a full authority in support of the Minne- 
sota law so far as discrimination is concérned. There 
is no discrimination. No one can sell without the 
inspection provided for. Citizens of Minnesota and of 
Illinois may alike purchase cattle in Texas, and bring 
them to Minnesota and have them inspected and 
slaughtered. Neither citizens of Illinois or Minnesota 
can slaughter them elsewhere and bring the dressed 
meat here and sell the same for human food, and thus 
debar the State authorities from the examination 
necessary to detect disease, 

But none of these caves are in point. The case of 
Mugler vs. Kansas, 123 U. S. 623, is much more 
nearly so, as that was a case of the exercise of the 
police power for the protection of the health and 


morals of the citizen. 
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This and the cases with which I shall follow it, were 
cases where under various clauses of the constitution 
of the United States defences were interposed against 
the exercise of the police power of the State. If 
not sustainable under other clauses of the constitution 
they would not be under the interstate commerce 
clause, as they all enforce the paramount right of 
the State in the exercise of these extensive and elastic 
powess., 

Mugler vs. Kansas was the case of a claim of par- 
ties having large sums invested in breweries, etc., 
to recover for the value of their property destroyed 
or made valueless by the prohibitory liquor law of 
Kansas. It was claimed that it infringed rights and 
immunities of citizens secured by the constitution of 
the United States and that clause of the constitution 
prohibiting the taking of property for public use 
without compensation. 

The court quoting with approval from the various 
opinions in the license cases lays down princi- 
ples which are fully applicable to the case at bar. It 
is to be remembered that the question involved in the 
license cases was whether the clause conferring on 
congress the right to regulate commerce was in- 
fringed, but the court treated these principles as 
equally applicable where any other clause of the con- 
stitution was invoked. 

They say, quoting from Chief Justice Taney: 

“If any State deems the retail and internal traffic 
in ardent spirits injurious, and calculated to produce 
idleness, vice and debauchery, I see nothing in the 
constitution of the United States to prevent it from 
regulating or restraining the traffic, or from prohibit- 


ing it altogether if it deem proper.’ 
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And from Justice McLean: 

“A State regulates its domestic commerce, conducts 
the transmission of estates, real and personal, and 
acts upon all internal matters which relate to its 
moral and political welfare; over those subjects the 
federal government has no power. The acknowledged 
police power of a State extends often to the destruc- 
tion of property; a nuisance may be abated, every- 
thing prejudical to the health or morals of a city may 
be removed.” 

And from Judge Woodbury: 

“How can they (the States) be sovereign within 
their respective spheres without power to regulate 
their internal commerce, as well as police, and direct 
how, when and where it shall be conducted, in articles 
intimately connected with the public morals or public 
safety or the public prosperity.” 

And from Judge Greer: ) 

“The true question presented by these cases and 
one which I am not disposed to evade, is whether the 
States have the right to prohibit the sale and con- 
sumption of an article of commerce which they believe 
to be pernicious in its effects and the cause of disease, 
pauperism and crime. Without attempting to define 
what are the peculiar subjects or limits of this power, 
it may safely be affirmed that every law for the re- 
straint or prevention of crime, for the preservation 
of the public peace, health or morals, must come 
within this category.” 

The court then proceeds to say: 

“Power to determine such questions so as to bind 
all must exist somewhere. Under our system that 
power is lodged with the legislative branch of the 


government. It belongs to that department ‘fo 
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execute what are known as the police powers of the 
State and to determine permanently what measures 
are appropriate or needful for the protection of the 
public health, public morals and public safety. While 
every possible presumption is to be indulged in in 
favor of the validity of a statute, if a statute purport- 
ing to have been enacted to protect the public health, 
the public morals or the public safety has no real or 
cubstantial relation to those objects, orisa palpable 
evasion of rights secured by the fundamental law, it 
is the duty of the court to so adjudge, and thereby to 
give effect to the constitution, © 

And this is the whole case in a nutshell. This 
court should indulge in every possible presumption in 
favor of this meat inspection law, but having done so, 
if in the language of the supreme court in Powers vs. 
Pennsylvania, 127 U. S., trom facts apparent upon 
the face of the bill, or of which it can take judicial 
cognizance, this enactment has no real or substantial 
relation to the pubiic health or is a palpable evasion 
of rights secured by the fundumental law, then it 
cannot be sustained as a proper exercise of the police 
power. 

If the court were to listen to the assertions of foreign 
packers, they might suppose that the main purpose of 
the law was to protect Minnesota butchers against for- 
eign competition. Doubtless these industries will be 
greatly benefitted and promoted by this act, if valid. 

But as the Supreme Court of Minnesota said in 
Butler vs. Chambers, 36 Minn. 73, “if there were such 
grounds (viz., protection of the public health), it is no 
objection that a legitimate ‘industry is incidentally 
benefitted as the practical result of the operation of 
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the statute.’ 
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But in support of this law, in addition to the pre- 
sumption which attaches to the law, is the fact, of which 
the court will take judicial cognizance as a matter of 
common knowledge, that the diseases known as Texas 
fever, pleuro-pneumonia, or cancerous swellings of the 
jaws, can only be detected by the symptoms present 
in the living subject, and not by an examination of a 
limb after death, detached from the body. 

I cannot see any room for the court to say that this 
law has no relaticn to the public health. 

In the case of Mugler vs. Kansas, 123 U. S., the 
court also said, in regard to the clauses of the federal 
constitution invoked, “a prohibition simply upon the 
use of property for purposes that are declared by valid 
legislation to be injurious to the health, morals or 
safety of the community, cannot, in any just sense, be 
termed a taking or appropriation of property for the 
public benefit.” 

In Beer Co. vs. Massachusetts, 97 U. S. 32, where 
it was claimed that an exercise of the police power 
infringed the clause of the constitution prohibiting a 
State from impairing the obligations of contracts, it 
was held that “if the public safety or the public morals 
require the discontinuance of any manufacture or 
traffic, the hand of the legislature cannot be stayed 
from providing for its discontinuance by any incidental 
inconvenience which individuals or corporations may 
suffer.” 

In that case the legislature had chartered the 
Beer Company for the manufacture of malt liquors, 
and it was claimed that this contract could not be 
impaired by a subsequent prohtbitory law; but the 
court said “the legislature cannot, by any contract, 
divest itself of the power to provide for the health of 
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the citizens. They belong emphatically to that class 
of objects which demand the application of the maxim: 
Salus populi est suprema lex 

in Fertilizing Co. vs. Hyde Park, 97 U. S. 659, 
the charter of the Fertilizing Co. authorized it to 
establish chemical works for the purpose of manufac- 
turing dead animals into an agricultural fertilizer. It 
had invested iarge capital and established expensive 
works in the vicinity of Hyde Park, after which the 
municipality passed an ordinance prohibiting the 
transaction or carrying on of such business. The 
company defended on the ground that the ordinance 
infringed the clause of the constitution prohibiting the 
passage of any law by a State impairing the obliga- 
tion of contracts 

The court said: “We cannot doubt that the police 


power of the State was ample and adequate to give 


effectual remedy. That power belonged to the States 
when the constitution was adopted. They did not 
surrender it and they all have it now. It extends to 


the entire property and business within the. local 
jurisdiction. © 

In th slaughter house cases, 76 lVa/. 36, an act 
absolutely prohibited the slaughter of any cattle in 
the city of New Orleans, except at the yards of a 
company on whom it conferred the exclusive privilege 
of conducting and carrying on the live stock, render- 
ing and slaughter house business, and it was assailed 
upon the ground that it infringed the fourteenth 
amendment of the constitution, in that it abridged the 
privileges and immunities of citizens of the United 
States. 

But the court sustained it, saying: “The regulation 


of the place and manner of conducting the slaughter- 
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ing of animals, and the business of butchering within 
a city, and the inspection of the animals to be killed 
for meat, and of the meat afterwards, are among the 
most necessary and frequent exercises of the police 
powers.” 

But afterwards rights of a similar character were 
granted to .the Butchers’ Union Slaughter House 
Company, and the Crescent City Company, on whom 
the monopoly, upheld in 76 Wallace, was conferred, 
brought suit to enjoin them on the ground that the 
act construed in that case had conferred upon them 
exclusive privileges. (Butchers’ Union Co. vs. Cres- 
cent City Co., r1t U.S. 746.) 

The court said: “The power was placed by the 
court in the slaughter house cases, 16th of Wallace, 
expressly on the ground that it was the exercise of 
the police power which had remained with the States 
on the formation of the original constitution of the 
United States, and had not been taken away by the 
amendments adopted since 

It was claimed that the act conferring slaughtering 
and rendering franchises on the Butchers’ Union Co. 
violated the clause of the constitution prohibiting the 
passage by a State of any law impairing the obliga- 
tion of a contract. 

“In regard to two subjects contained in the police 
power said the court, the legislature cannot by any 
contract limit the exercise of these powers to the 
prejudice of the general welfare, these are the public 
health and the public morals,” and the police power 
Was sustained. , 

In Powell vs. Pennsylvania, 127 U, S., cited ante, 
the court sustained the oleomargarine law of Pennsyl- 
vania against the objection that it violated the four- 
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teerth amendment to the constitution by absolutely 
prohibiting the sale of an article of commerce, ana 
held that in the exercise of the police power it was 
compctent for the legislature to prohibit the sale of 
any article which it deemed dangerous to the health 
of the people. 

The case of Hlenderson Us. Mayor of N. Tis Q2 U/, ~ 
259, which held void as being a regulation of foreign 
commerce a statute of New York regulating the land- 
ing of emigrants, like the Bowman case and the case 
of R. R. Co. vs. Husen, was the case of an attempted 
exercise of the police powers of the State extra- 
territorially. 

The court said: “The effective operations of the 
law commence at the other end of the voyage. The 
master requires of the passenger, before he is admitted 
on board, as a part of the passage money, the sum 
which he knows he must pay for the privilege of land- 
ing him in New York. The law which gives the 
right to land passengers in the United States from 
other countries ought to be the same in New York, 
Boston, New Orleans and San Francisco.” 

While the police powers of a State must be exer- 
cised within her borders, yet there is a class of laws 


which, while for the protection of the public health and 


therefore police powers, are also in some sense regu-— 


lations of commerce—these, so long as they do not 
conflict with any positive law of congress, have been 
sustained from the earliest days of the government. 
Quarantine laws are laws of this character, and every 


State has the right to adopt such measures as its 


‘legislature deems wise for the protection of its citizens 


against the importation of infectious diseases. 


Morgan vs. Loutsiana, 118 U. S. 455. 
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I have discussed this question in the light of the 
various authorities and principles which are usually 
relied upon in support of the contention against the 
validity of such measures; but I come back to the im- 
pregnable and unassailable foundations on which this 
legislation rests, which no decisions have ever at- 
tempted to overthrow, and which is untouched by any 
of the decisions against State legislation hereinbefore 
examined, viz., that whatever the State deems it nec- 
essary to do within her own borders for the protection 
of the health of the citizen, she may constitutionally 
do under the primal and paramount law of self-protec- 
tion, which is nature’s earliest enactment, and to which 
no human legislation ever ran counter. 

Subject to this only qualification that from facts 
apparent on the face of the law, or of which the court 
may take judicial cognizince, the cogent presumptions 
in its favor are not overthrown by bad faith in its en- 
actment. ) 

The court, I think, will take judicial notice that the 
amputation of the leg of a man sick of a fever, and 
its inspection by a physician who has never seen the 
living patient, would fail to reveal the real disease to 
any but the disciples of the occult sciences. 

The dressed hind quarters of an ox will not be likely 
to reveal the lumps on his jaw or the tubercles in his 
lungs. 

Discrimination between healthy and unhealthy ani- 
mals must doubtless be made when such discrimina- 
tion is possible; but the quarantine authorities need 
not, I trust, stop to sort a cargo of rags shipped from 
Memphis or Jacksonville in a Yellow fever season in 
the endeavor to separate the infected threads. 
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Quarantine laws protect the public health by the 
adoption of such measures as are necessary to detect 
the presence of infection, although they impede the 
current of commerce. Inspection laws upon no differ- 
ent principle protect the public health by the adoption 
of such measures of inspection as are necessary to 
detect the presence of disease. Discrimination be- 
tween domestic and foreign commerce may indubit- 


ably be made in both if necessary to accomplish that 


purpose. 


I also refer the court tothe decision of the Supreme 


Court of Minnesota in Butler vs. Chambers, 36 Minn. 
69,—the oleomargarine case, where that court sus- 
tained a law absolutely prohibiting the sale of that 
article in Minnesota by citizens of any State, whether 
wholesome or unwholesome. 

The court say: 

“It cannot be necessary at this stage in view of the 
numerous decisions of the State and federal courts, to 
enter into any elaborate discussion to show that the 
legislature may exercise such powers (viz., of absolute 
prohibition of the manufacture and sale of any article 
deemed dangerous to the public health) as respects 
the right or liberty of the citizen to engage in business 
and conduct industrial pursuits. These privileges are 
to be enjoyed in subordination to the general public 
welfare and all reasonable regulations for the preser- 
vation and promotion thereof. 

“The State is not sovereign without the power to 
regulate all its internal commerce as well as police. 
It is a boid assertion at this day that there is anything 
in the State or United States constitutions conflicting 
with or setting bounds upon the legislative discretion 


or action, indicating how, when and where a trade shall 
be conducted in articles intimately connected with the 
public morals, public safety or public prosperity, or 
even to prohibit or suppress such traffic altogether, if 
deemed essential to effect those great ends of good 
government. (Quoting J/etropolitan Board of Excise 
vs. Barnes, 34 N.Y. 657-666.) 

“It is also well settled that such laws are not invalid 
because in conflict with the power of congress over 
commerce. 

“In the license cases, 5. How. 504, 577, it is said: 
A State is not bound to furnish a market for im- 
ported goods nor to abstain from the passage of any 
law which it may deem necessary to guard the health 
or morals of its citizens. 

“And so in Bartemeyer vs. Iowa, 18 Wall. 129, it 
was held that such legislation was not in conflict with 
the fourteenth amendment of the constitution.” 

To the argument that the object of the statute was 
to prohibit one industry to foster another, the court 
said: 

“This assumes that the object of the legislation was 
for the benefit of a class, and that there was no rea- 
sonable ground for the exercise of the police power, 
because if there were such grounds it is no objection 
that a legitimate industry is incidentally benefited as 
the practical result of the operation of the statute. 
We do not think the court would be warranted in 
setting aside this legislation on such grounds.” 

As said by the court in People vs. Allerton, 55 
N.Y. 50: “Courts do not sit in the review of the 
discretion of the legislature, or determine upon the 
expediency, wisdom or propriety of legislative act.on 
in matters within the power of the legislature, every 
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intendment is in favor of the validity of a statute, 
and no motive, purpose or intent can be imputed to 
the legislature in the enactment of a law other than 


such as are apparent on its face and to be gathered 


’ 


from the terins of the law itself 


The federal constitution contains many grants of 
power to congress and many restrictions on States, all 
of equal authority and all absolutely and literally up- 
held by the courts except as against the police powers 
of the State exercised within her own borders, to 
which all must yield, viz.: 

1. No State shall pass any law impairing the obli- 
gation of contracts. Such laws are void except as 
against the police power before which the constitu- 
tional prohibition yields. (cer Co. vs. Massachusetts; 
Hyde Park vs. Fertilising Co ; Butchers’ Union Co. 
vs. Crescent City Co., cited ante.) 

2. The citizens of the several States shall enjoy 
the privdeges and immunities of citizens in the several 
States; but the citizen of New York, while he may 
import, cannot sell a pound of oleomargarine in Penn- 
sylvania, because in the exercise of the police powers 
the latter State has absolutely prohibited its sale. 
(Powell vs. Pennsylvania, cited ante.) 

3. Congress has power to pass laws to promote the 
progress of science and the useful arts, and granting 
exclusive privileges to inventors; but a citizen of New 
York who has a patent for an illuminating oil cannot sell 
it in Kentucky because in the exercise of the police 
power for the protection ef the lives of her citizens 
she has absolutely prohibited its sale. (Patterson vs. 
Kentucky, cited ante.) 
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4. Property cannot be taken for public use with- 
out just compensation; but the citizen of New York 
owning a brewery in Kansas can neither use it nor 
recover for its destruction by the exercise of the police 
power of the State declaring that beer shall neither be 
manufactured nor sold. (Mugler vs. Kansas, cited 
ante.) 

5. Congress shall have power to regulate com- 
merce with foreign nations and among the several 
States and with the Indian tribes; but the State may 
pass laws prohibiting the sale of infected goods or 
diseased meats, and may adopt suitable means to 
ascertain if they are infected or diseased. She may 
even prohibit their importation. (Bowman vs. R’y 
Co., cited ante.) 

Whence comes the peculiar omnipotence of the 
commercial clause to strike down the police power of 
the State which confessedly does not exist in. regard 
to the other clauses of the constitution? Not from 
the letter of the constitution, nor from the decisions 
of the courts. Indeed, in Patterson vs. Kentucky the 
court relied upon the principles which it said it had 
often held as to the commerce clause. 

The decisions onthe circuits of Judges Blodgett and 
Nelson have, with scant courtesy towards the legisla- 
tures of the States, assumed without proof that a fraud 
was intended and perpetrated on the constitution; this 
court will, as it always has done, presume good faith 
and sustain a law which apparently has relation to the 
public health. 

It has been said that the law im question does not 
allude to the public health except in its title, which isa 
mere subterfuge. This kind of statement is both 
shallow and untrue. 
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[t is true the title declares it to be intended for the 
protection of the public health by providing for a 
certain kind of inspection, but its provisions proceed 
to carry out its professed intention in detail. | 

Section two provides for the appointment of in- 
spectors by the several /eca/ boards of health. 

Section three makes it the duty of the inspectors to 
inspect all cattle, sheep and swine slaughtered for 
Laman food within their respective jurisdictions within 
twenty-four hours before slaughter, and 7f found 
healthy and in suttable condition for human food to 
issue a certificate to that effect. 

If found unfit for food by reason of infectious 
disease the animal shall be destroyed. 

Section four provides the penalty for the sale for 
human food in this State of any fresh beef, etc., which 
has not been taken from an animal inspected and 
certified before slaughter by inspectors appointed 
under the act. 

Section five prescribes the form of certificate, and 
which shall state that the animal was at the date of 
inspection free from all tndication of disease, appar- 
ently in good health and in fit condition to be slaugh- 
tered for human food. 

These clauses afford a sufficient answer to such loose 
statements. 

It has also been said that a precisely similar law 
was presented to the legislature of every State in the 
Union, and defeated in all but Colorado, Indiana and 


Minnesota, and in the two former States has been 
declared unconstitutional. 


If such a law was presented in other States and 
defeated in the legislature, the question whether it 


was because of the legislature’s opinion of its uncon- 


stitutionality or of the presence of a powerful lobby 
representing the most colossal monopoly, perhaps, 
that any government was ever confronted with, might 
prove interesting if not legitimate in a legal discussion. 
But I think it is not true that a precisely similar law 
was presented in other States or has been decided 
unconstitutional by the courts of Colorado or Indiana. 
I have not seen the laws of those States, but several 
such proposed laws were before the framers of the 
Minnesota law and were all discarded, and the law 
framed with an earnest purpose to conform it to the 
principles repeatedly held by this court. 

The sole argument upon which the law has been 
held unconstitutional on the circuit by the District 
Judges of Minnesota and Illinois has been that dressed 
meat is an article of commerce. All wholesome 
animal products are articles of commerce. Oleomar- 
garine 1s an animal product, yet, although it can be 
shown to be manufactured trom pure. animal fats, the 
court will not listen to the proot but will presume the 
legislature to have been governed by honest intentions 
in prohibiting its sale, and will uphold such prohibi- 
tion: nor will the fact that it was manufactured in and 
imported from another State justify its sale against 
such legislative interdiction. While dressed meat, if 
a State can be assured of its wholesomeness, may be 
an article of commerce, yet it is more accurate to say 
that animal food is an article of commerce, but the 
form in which it may cross the borders of the State or 
be sold by the importer must depend upon the neces- 
sity of the case. 

Every civilized nation jas adopted inspection laws 
not unlike, in their general purport, the law under 
consideration. The freedom from certain diseases 
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whose ravages have been frightful among all other 
races, with which the Jewish race is accredited, is said 
by medical authority to be due to the rigid system of 
inspection of all animals designed for slaughter for 
human food. 

If the protection of health cannot be adequately 
afforded to the citizens of a State without inspection 
of animals in life, then dressed meat cannot be said to 
be an article of commerce which is exempt from the 
operation of the police powers, and the State, as inci- 
lent to such power, may say that animal food in that 
form shall not be imported and sold, but shall only be 
admitted in such form as will admit of the application 
of all necessary tests, just as quarantine laws may 
forbid the entrance of persons or merchandise until 
subjected to sufficient tests to insure the public against 
the propagation of disease. But the law imposes no 
restriction on importation, but simply prohibits sale 
within the State without previous inspection. 

I sum up the argument thus: 

ist. If inspection in life is necessary to detect dis- 
ease, it may be required by State legislation, although 


it may incidentally affect commerce. 


> 
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i. Ifthe legislature deem such inspection neces- 
sary, and manifest such an opinion by an enactment 
requiring it, the presumptions which surround a legis- 
lative enactment must sustain it, unless it manifestly 
on its face has no relation to its professed object. 

3d. No evidence can be received in support of or 
opposition to the law, as was held in Powell vs. Penn- 
sylvania; but if such evidence was competent, the 
burden of proof is not on thoge seeking to sustain the 
law, to show the necessity of inspection in life to detect 
disease, but upon those who would overthrow it, to show 
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the inadequacy of such inspection, or that the inspec- 
tion of dressed meats would serve the same purpose. 

The party who stands upon presumptions is not 
required in the first instance to support them by 
evidence. 

A powerful combine has thrown its gauntlet at the 
sovereignty of the States and is engaged in a grand 
duello with both State and nation. Shall the right 
of self preservation never yet denied to the States by 
the most rabid advocate of federal supremacy yield 
to the selfish greed of a gigantic, moneyed interest, 
and their power to adopt such measures as are nec- 
essary to detect danger be swept away because com- 
merce in an article in a particutar form may be 
affected thereby, is the question I herewith submit 


for decision. 


GORDON E. COLE, 
Of Counsel for State of Minnesota, 
Appellant. 


@ 


Supreme Court of the United States. 


In the Matter of the Application of Henry E. 
Barber for a Writ of Habeas Corpus. 


STATE OF MINNESOTA, 
Appellant, 


HENRY Ek. BARBER, 
Respondent. 


Supplementary Citations of Appellant. 


By GORDON E. COLE. 


Attorney for State of Minnesota. 


Supreme Court of the United States. 


este 


STATE OF MINNESOTA, 
Appellant, 
Vs. 
HENRY E. BARBER, 


Respondent. 


SUPPLEMENTARY CITATIONS OF APPELLANT. 


In Morgan vs. Loutsiana, 118 U. S. 462, the Court 
said (Judge Miller): 

“The danger comes from you, and though it may 
turn out that in your case there is no danger, yet as 


you belong to a class from which all this kind of injury 


comes, you must pay for an examination which dis- 
tinguishes you from others of that class.” 

In New Orleans Gas Co. vs. Louisiana Light Co., 
115 U.S. 667, the distinction was made between the 
right under the police power to repeal contracts on 
other grounds, and on grounds of health and morals— 
the court saying, quoting from S/one vs. Mississippi: 

“No legislators can bargain away the public health 
or the public morals. The people themselves cannot 


do it, much less their servants. The supervision of 


both these subjects of governmental power is con- 
tinuing in its nature, and they are to be dealt with as 


| 


| exigencies of the moment may require. 


the special 
Government is organized with a view to their preser- 
vation and cannot divest itself of the power to provide 
for them. For this purpose the largest legislative 
discretion 1s allowed, and the discretion cannot be 


parted with any more than the power itself. 

And quoting from case of Butchers’ Union vs. Crescent 
City Co., they say: “So far from the court saving that 
the State could not make a valid contract in reference 
to any matter whatever within the reach of the police 
power, according to its largest definition its language 
was: “While we are not prepared to say that the leg- 
islature can make valid contracts on no subject em- 
braced in the largest definition of the police power, 
we think, in regard to two subjects, it cannot by con- 
tract limit the exercise of those powers to the prejudice 
of the general welfare. TZhey are the public health 
and the public morals.” Page 668. 

The principle upon which the decisions in Beer Co. 
vs. Massachusetts, Fertilising Co. vs. Hyde Park, 
Stone vs. Mississippi, and Butchers’ Union vs. Cres- 
cent City Live Stock Landing Co., rest, is that one 
legislature cannot so limit the discretion of its suc- 
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cessors that they may not enact such laws as are 
cessary t -otect the public healt] - the bli 
necessary to protect the public heaith or the pudlic 


morals.” Pace 609. 

In Butchers’ Union Co. vs. Crescent City Landing 
Co., 111 U.S. 754, Mr. Justice Field, concurring in 
the judgment, said “no one of the judges who disagreed 
with the majority in the Slaughter-house Cases denied 
that the States possessed the fullest power ever 


claimed by the most earnest advocate of their reserved 
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rights—to prescribe regulations affecting the health, 
the good order, the morals, the peace, and the safety 
of society within their respective limits. When such 
regulations do not conflict with any constitutional 
inhibition or natural right, their validity cannot be 
successfully controverted. The general government 
was not formed to interfere with or controlthem. No 
aid was required from any external authority for their 
enforcement. It was only for matters which con- 
cerned all the States and which could not be effect- 
ually or advantageously managed separately that a 
general and common government was desired; and 
the recent amendments to the constitution have not 
changed nor diminished these previously existing 
powers to legislate respecting the public health and 
the public morals. But though this power rests with 
them, it cannot be admitted that under the pretence 
of providing for the public health or the public 
morals, they can encroach upon rights, which those 
amendments declare shail not be impaired. 

The act of Louisiana required that the slaughtering 
of cattle and the preparation of animal food for 
market should be done outside of the limits of the 
city of New Orleans. It was competent to make this 
requirement, and furthermore, to direct that the 
animals before being slaughtered should be inspected 
in order to determine whether they were in a fit condt- 
tion to be prepared for food. The dissenting judges 
in the slaughter house case found no fault with those 
provisions, but on the contrary approved of them. 
Had the act been limited to them there would have been 
no dissent from the opinion of the majority.” 

In the case of the City of New York vs. Miln, 11 
Peters, 102-133, where a master of a ship was re- 
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quired to make a report within twenty-four hours 
after arrival “to the mayor, of the name, place of 
birth, age, occupation and last legal residence of 
every passenger, under a penalty for no report or for 
a false report, the court said: 

“The simple inquiry is whether by the constitution 
the power to pass this law was taken from the States 
and granted to Congress, for if it were not it still 
remains with them. If, as we think, it be a regula- 
tion, not of commerce but of police, then it is not taken 
from the States. 

“We choose to plant ourselves upon what we consider 
impregnable positions. That the State has the same 
unlimited and undeniable jurisdiction over all persons 
or things within its territorial limits as any foreign 
nation, where that jurisdiction is not surrendered or 
restrained by the constitution of the United States, 
that all those powers which relate to merely municipal 
regulation, or what may more properly be termed 
internal police regulation, are not thus surrendered or 


to those 


restrained, and that consequently in relation 
the power of a State is complete, unqualified and 
exclusive.” 

Comparing the power there exercised to the police 
power the court said: 

“The power to pass inspection laws involves 
the right to examine articles which are imported 
and are therefore directly the subject of commerce, 
and if any of them are found to be unsound 
or infectious, to cause them to be removed or even 
destroyed. But the power to pass these inspection 
laws is itself a branch of the general power to regulate 
internal police. Again, the power to pass quarantine 


laws operates on the ship which arrives, the goods 
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which it brings, and all persons in it, whether the officers 
and crew or the passengers. Now, the officers and 
crew are the agents of navigation, the ship is an instru- 
ment of it,-and the cargo on board is the subject of 
commerce, and yet it is admitted that this power 
remains with the States. 

“We think it unnecessary to pursue the comparison 
further because we think, if the stronger powers, 
under the necessity of the case, by inspection and 
quarantine laws, to delay the landing of a ship and 
cargo which are the subjects of commerce and naviga- 
tion, and to remove or even destroy unsound and 
infectious articles, also the subject of commerce, can 
be rightfully exercised, that it must follow as a con- 
sequence that powers less strong, such as the one now 
in question, is still more clearly embraced in the gen- 
eral power of the States to regulate their own internal 
commerce.” 

The case of Brown vs. Maryland, already repeat- 
edly referred to, was the case of a tax on imports—it 
imposed a license fee on the sales of imports—and so 
was in conflict with that clause of the constitution which 
declares that “no State shall without consent of con- 
eress lay any imposts or duties on imports or exports 
except what may be absolutely necessary for executing 
its inspection laws.” 

The decision does not apply, as held in Woodruff 
vs. Parham, 8 Wallace, to interstate commerce; but 
if it had done so, Chief Justice Marshall expressly 
excepts a case like the one at bar from its operation. 

Answering the objections of counsel: He says “the 
power to direct the removal of gunpowder is a branch 
of the police power which unquestionably remains and 
ought to remain in the States. We are not sure that 


6 


this may not be classed among inspection laws. The 


removal or destruction of unsound articles is undoubt- 


edly an exercise of that power, and forms an express 
exception to the prohibition we are considering. 


Indeed the laws of the United States expressly sanc- 


‘? 


{ion the health laws of the States. ate 
me 7 
I 2 Wheat. Zl QO-J4 ;' | 


A careful examination of the majority opinion in 


the Bowman Case, 125 U.S. g65, would seem to 


indicat? that it may be regarded as the settled doc- | 
trine of the court that in matters affecting the public 
health or morals, the State may absolutely prohibit 
the sale of any article within her own borders, 
although recently brought there from another State, 
and still in the hands of the importer, the act of 
transportation having terminated, for they say that in 
one of the cases reported as the “License Cases: 
— 


“The statute of New Hampshire applied to intox- 
icating liquor imported from another State, and the 
decision in that case upheld its validity in reference 
to the disposition by sale or otherwise of the intox- 
icating liquor after it had been brought into the 
State.” 

sag C..3. ae. 

And it appears from the review of the opinions of 
the judges in that case that the judges in the License 
Cases all concurred in that opinion (p. 477), and they 
make the distinction between the case they were | 
deciding and the New Hampshire License Case, 5 How. 


thus: 


“It (the law) does not act upon the dusiness 
through the /ocal instruments to be employed after 
coming within the State, but directly upon the busi- 
ness as it comes into the State from without or goes 
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out from within,” (p. 486, quoting from a previous 
decision of the court.) 

“It is not an exercise of the jurisdiction of the 
State over persons and property within its limits, 


on the contrary, it is an attempt to exert that juris- 


_ diction over persons and property within the limits 


of other States.” 

The case of Walling vs. Michigan, 115 U. S.,, 
already referred to, held the Michigan law void, not 
merely on the ground that it discriminated against 
non-residents, but because it taxed the business of 
a non-resident dealer soliciting in Michigan, sales of 
intoxicating liquors. 

And these cases indicate the salient distinction. 

The Iowa law acted on the carrier, and prohibited 
his bringing liquor into the State. 

The Minnesota law, while not interferring with 
importation, acts upon property within its limits after 
its transit has ceased. ‘The distinction may be further 
illustrated. | 

A good illustration is found in the case of LeLoup 
vs. Port of Mobile, 127 U.S. 640, holding void a 
law imposing a.license tax upon telegraph companies 
doing business and transmitting messages through 
different States, but the court said: 

“We may here repeat what we have so often said 
before, that this exemption of interstate and foreign 
commerce from State regulation does not prevent the 
State from taxing the poperty of those engaged in 
such commerce located within the State, as the 
property of other citizens is taxed, nor from regu- 


lating matters of local concern, such as wharfage, 


pilotage, etc.’ 
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In Alunn vs. Illinois, 94 U. S. 113, the power of 
the State of Iiinois to regulate the charges of the grain 
elevators of Chicago, through which the great grain 
trade of the northwestern wheat growing States passed 
to eastern and European’ markets, was’ upheld, 
although wheat in transit from other States might 
thereby be taxed, but it was a matter of internal 
concern, 

In Brown vs. Houston, 114 U.S. 622, it was held 
that coal mined in Pennsylvania and shipped to New 
Orleans to be sold in open market, becomes inter- 
mingled, on arrival, with the general property of the 
State, and subject to taxation under general laws, 
although it has not been landed from the vessel, and 
is sold to be reshipped for a foreign port. 

The court said the tax was not a tax imposed while 
the coal was in a state of transit through that State to 
some other place of destination. It was imposed after 
the coal had arrived at its destination—and had come 
to a place of rest. 

The coal was taxed before it was sold by the 
importer; the prohibition of sale of dressed meat in 
Minnesota without inspection acts under precisely the 
same conditions. 

The court in that case said the coal had become a 
part of the general mass of property in the State. 

As we insist, the meat in this case had come toa 


place of rest in the St. Paul markets; the act of trans- 


portation had ceased, and it was subject to the laws 


of the State. 

The New Hampshire case in the License Cases, 5 
How., supports by a unanimous opinion the power of 
a State absolutely to prohibit the sale of an article 
deemed dangerous to the public health after it has 
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reached a place of rest, although it was imported from 
another State and is in the hands of the importer in the 
original package, which is stronger than the case at 
bar, and the majority of this court in the Bowman Case 
say that that question was a different one from the one 
in the Bowman Case. They say “the right to bring it 
within the State was not questioned, and the reason 
which justified the right to prohibit sales admitted by 
implication the right to introduce intoxicating liquor 
as merchandise from foreign countries or from other 
States of the Union free from the control of the 
several States, and subject to the exclusive power of 
congress.” 

This is conceived to be the exact attitude of 


the case at bar, and the precise character of the law 
under investigation. 


GORDON E. COLE, 
Attorney for State of Minnesota. 
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ARGUMENT FOR APPELLEE. 


A statement of the facts has been made by Mr. San- 
born, and it is not necessary to repeat. A copy of the 
Minnesota act, the validity of which is challenged, is 
printed in his argument. 

The effect of the act of the Minnesota legislature is to 
prohibit the sale of any fresh beef, veal, mutton, lamb or 
pork for human food in that state, brought from other 
states, although it does not in terms make such a prohibi- 
tion. The act makes unlawful a sale or offer for sale of 
any such meats for food unless taken from an animal in- 
spected by a local inspector within twenty-four hours be- 


fore the animal is slaughtered. It is possible that an 


animal might be taken from an adjoining state for a short 
distance, inspected, carried back and slaughtered in 
another state within that time; but it would be barely 
possiblé. [It would be impossible to take an animal from 
Chic 


ing, to Minnesota, where an inspection could be made, 


o, Where Armour & Co. are engaged tn slaughter- 


Av 
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and returned to Chicago for slaughter within the twenty- 


four hours named in the statute, and then carry the beef 
back to Minnesota for sale. 

The act does not in terms prohibit the transportation 
of fresh meats into the state, but it does in express terms 
prohibit the sale for human food, unless the terms of the 
act have been complied with in regard LO Inspection. The 
practical operation must be to prevent the sale of fresh 
beef, veal, mutton, lamb or pork in the State of Minne- 
sota which is taken from animals slaughtered in other 
states, and transported into the State of Minnesota for the 
purpose of sale. There is no provision for the inspection 
of such meats in the State of Minnesota other than an in- 
spection of the animal alive. The meats may be sound, 
healthful and tit for food in every respect, and yet it be- 
comes unlawful to sell them in the State of Minnesota. If 
the act had made reasonable provision for the inspection 
of meats before the same were offered for sale, with the 
view of rejecting that which was unfit for food, such an 
act would be properly an inspection law. But this act of 
legislation makes no discrimination between diseased and 
healthy meats. It prohibits the sale of ail alike unless the 
animal has been inspected upon the hoof within the State 
of Minnesota by a person appointed for that purpose by 
local boards in the several cities, villages, boroughs and 


townships within the state. 


The court will take judicial knowlege of certain facts. 


Beef, veal, mutton, lamb and pork are staple articles of 
food and are used as such in all civilized countries. Trade 
in these articles and transportation of them is commerce. 
Methods have been devised for keeping such meats fresh 
for long periods of time after the animal has been slaugh- 
tered. Modern enterprise has provided modes of trans- 
portation in boats and cars by which the meats can be 
kept in proper condition for food while being transported 
for long distances. Large slaughtering houses and vards 
have been established in Chicago, Kansas City, Omaha 
and other points in the north-west, near the sections of 
country where the s‘ock is raised and fitted for slaughter. 
Such houses produce large quantities of dressed meats 
which are carried to all points in the United States and 
Canada, and also to the different countries of Europe, 
where they are sold as fresh meats for food in the mar- 
ket. These are facts which the court will take notice of 
without proof, 

It appears from the statistics of the commerce of the 
country that 135,737,401 pounds of fresh beef were ex- 
ported from the United States during one year ending on 
the ist of July last, the product of about 170,000 head of 
cattle, while 194.557 head of live cattle were exported. 
During the year 1588 the shipments of fresh dressed beef 
from Chicago alone were 922,235,274 pounds, and the 
number of cattle killed in Chicago in 1888 was 1,868,521. 

This business is not confined to the United States. Ani- 
mals are slaughtered in large establishments in the differ- 
ent countries of South America, and the meats are car- 
ried in refrigerator. apartments of vessels and sold in 
Europe. It has become an in@ispensable branch of traffic 
in the civilized world. 


The transportation and sale of dressed beef, veal, mut- 


ton, lamb and pork are important articles of commerce, 
and when such transportation 1s carried on between a 
point in one state and a point in another state for the pur- 
pose of sale at the place of destination, they constitute 
articles of commerce within the meaning of the constitu- 
tion “among the several states.” It is conceded that 
when such meats become putrescent, or are diseased so as 
to be unmarketable and unfit tor human food, that they do 
not constitute articles of Commerce, but so long as the 
meats are sound, fresh, healthy and fit for.food they are 
articles of commerce. No declaration of a legislature 
can take them from the list of articles belonging to com- 
merce; that is a matter to be determined by the customs 
and usages of the commercial world. It is not within the 
power of a state legislature to defeat the grant made by 
the states to the national government by a declaration as 
to what shall or shall not be subjects of commerce. 

The state, through its legislature, may, by suitable in- 
spection laws, provide against the sale of adulterated, dis- 
eased or unhealthful articles to be used for food, as a san- 
itary measure; but such provisions must be reasonable in 
themselves, operate justly upon all, and cannot be made 
the pretext for interfering with commerce. 

The state authorities may make police regulations for 
the purpose of protecting the lives, health and morals of 
the community, and to promote domestic order, but such 
laws must be limited in operation to persons and property 
within the limits of the state. They cannot be applied 
to territory outside of such limits. They cannot be used 
as a guise for the enactment of rules which conflict with 
the powers confided to the federal government. J/ore, 
the state cannot excrt its authority under the right to enact 


police regulations or inspection laws, upon subjects which 
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are confided by the constitution of the United States to the 


general government, excepl by the consent of Congress. 


In this case, it is not necessary that the court 
should hold the act absolutely void. It may be a valid 
law, and binding upon the inhabitants and property of 
the State of Minnesota. The contention 1s, on the part 
of the appellee, that the act cannot apply to sound 
dressed meats taken from animals slaughtered in the 
State of Illinois, and carried to points within the State of 
Minnesota, and there sold for human food. The opera- 
tion of the act is limited by the third clause of Sec. 8, 
Art. 1, of the Constitution of the United States, which 
provides that “ Congress shall have power to regulate 
commerce with foreign nations, and among the several 
states, and with the Indian tribes”; and by the first 
clause of Sec. 2, Art. 4, which provides, “ the citizens of 
each state shall be entitled to al! the privileges and im- 


munities of the several states.” 


THE GRANT TO CONGRESS OF THE POWER TO REGULATE 
COMMERCE IS WITHOUT .LIMITATION OR RESERVA- 


TION, 


It is contended that the right of a state to enact police 
regulations, or adopt inspection laws, is reserved to the 
states by the tenth amendment to the constitution, Ex- 
pressions to that effect have been made in different de- 
cisions of this court, but it has not been held that the ex- 
ercise of such power by the states is without limitation, 
or the power of the national government to restrain it. 


On the contrary, there are numerous decisions in which 
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it has been expressly held that a state cannot enact laws 
which collide with the authority of Congress to regulate 
commerce with foreign nations, among the several states, 


and with the Indian tribes. 


One of the earliest expressions in regard to reserving 
police powers by the State is LO be found in Brown \ 
Maryland, &- W he l., 419. In that case a State law re- 
quired an importer to take a license and pay fifty dollars 
before he should be p rmitted to sell a package of im- 
ported goods, and it was held that such a provision was 
in conflict with the constitution of the United States. 
which prohibited any state from laying an impost and also 
with the commercial clause. Having so decided, Chief 


Justice MARSHALL said (p. 445): 


‘It has been contended that this construction of the 
power lo regulate commerce, as was contended in con- 


strul the prohibition to lav duties on imports, would 


ny 
abridge the acknowledged power of a state to tax its own 
citizens, or their property within its own territory. 

‘We admit this power to be sacred, but cannot admit 
that it ict \ be used so as to obstruct the free course of a 
power given to Congress. We cannot admit that it may 
he used SO aS to ovstruct or ch reut the Powe! to regulate 
commerce. It has been observed that the powers remain- 
ing with the states may be so exercised as to come in 
contlict with those vested in Congress. When this hap- 
pens, that which is not supreme must yield to that which 
is supreme. This great and universal truth 1s inseparable 
in the nature of things, and the constitution has applied it 
to the often interfering powers of the general and state 
governments as a vital principle of perpetual operation. 
It results necessarily, from this principle, that the taxing 


power of the states must have some limits. It cannot 


om 
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reach and restrain the action of the national government 
within its proper sphere. It cannot reach the adminis- 
tration of justice in the courts of the Union, or the collec- 
tion of the taxes of the United States, or restrain the 
operation of any law which Congress may constitution- 
ally pass. It cannot interfere with any regulation of 
commerce.” 

In /lenderson v. Mayor, etc., 92 U. S., 259, Mr. Justice 
MILLER, in discussing the boundaries of the police power, 
said (p. 271): 

“Whatever may be the nature and extent of that 
power, where not otherwise restricted, no definition of it, 
and no urgency for its use, can authorize a state to uselt, 
in regard to a subject-matter which has been confided ex- 
clusively to the discretion of Congress by the constitu- 
tion.” 

* * * * ° 

“It is clear from the nature of our complex form of 
government, that whenever a statute of a state invades 
the domain of the legislation which belongs exclusively to 
the Congress of the United States, it is void, no matter 
under what class of powers it may fall, nor how closely 


allied to powers conceded to belong to the states.” 


In Walling v. Michigan, 116 U. 3S., 449, the court, 
speaking of the claim that the act in question was a 
proper exercise of the police power of the state for 
the discouragement of the use of intoxicating liquors, 
said: 

« This would be a perfect justification of the act if it 


did not discriminate against the citizens and products of 
other states in a matter of commerce between the states. 


and thus usurp one of the prerogatives of the national 


S 


legislature. The police power cannot be set up to con- 
trol the inhibitions of the Federal Constitution, or the 
powers of the United States government created 
thereby.” 

In Bowman v. C. & WN. W. Ry. Co, 125 U. S., 489, 
Mr. Justice Matthews quotes with approval from the 
opinion of Mr. Justice Catron in the License Cases, 5 
How., 599, speaking of the police power as reserved to 
the states and the power granted to Congress over com- 
merce, and dissenting from the decision that the law was 
ad proper CXCT¢ ise of police authority, SAYS; 

“If this be the true construction of the constitutional 
provision, then the paramount power of Congress to reg- 
ulate commerce is subject to a very material limitation; 
for it takes from Congress and leaves with the states, the 
power to determine the commodities, or articles of prop- 
erty, which are the subjects of lawful commerce. Con- 
gress may regulate, but the states determine what. shall 
or shall not be regulated. Upon this theory the power 
to regulate commerce, instead of being paramount over 
the subject, would become subordinate to the state police 
power; for it is obvious that the power to determine the 
articles which may be the subjects of commerce, and 
thus to circumscribe its scope and operation, 1s, in effect, 
the controlling one. The police power would not only 
be a formidable rival, but, in a struggle, must necessarily 
triumph over the commercial power, as the power to 
regulate is dependent upon the power to fix and deter- 
mine upon the subjects to be regulated. The same pro- 
cess of legislation and reasoning adopted by the state 
and its courts could bring within the police power any 
article of consumption that a state might wish to exclude, 


whether it belonged to that which was drunk, or to food 


C8 RR aE a 


ee 


" aE 


9 


a 


and clothing; and with nearly equal claims to propriety, 


as malt liquors and the produce of fruits other than grapes 


_ stand on no higher ground than the light wines of this 


and other countries, excluded. in effect, by the law as it 
now stands. And it would be only another step to regu- 
late real or supposed extravagance in food or clothing.” 

In Brown v. Hlouston, 114, U. S., 630, it was declared 
that the power over commerce “is certainly so far ex- 
clusive that no state has power to make any law or regu- 
lation which will affect the free and unrestrained inter- 
course and trade between the states, as Congress has left 
it, or which will impose any discriminating burden or tax 
upon the citizens or products of other states, coming or 
brought within its jurisdiction.” 

It is true that the Supreme court has, in several opin- 
ions said that the power to make police regulations, pass 
inspection laws, and establish quarantine rules, are among 
the powers reserved to the states, but these expressions 
are mostly found in cases where. the particular statute 
considered was held void, and such remarks were not 
necessary to the decision of the case in hand. In none of 
these cases were the powers expressly granted to Con- 
gress under consideration. Whenever the commercial 
clause or other express grant has been discussed, it has 
been held that the states could not enact a statute in the 
exercise of police power which interfered with the au- 
thority conferred by the constitution. 

An apparent exception exists in the cases where state 
statutes touching commerce have been sustained because 
Congress had not acted on that subject. Some confusion 
prevailed for a time in regard to the particular matters in 


regard to which the state might legislate in the absence 


of action by Congress. The cases, first decided, related a 


to bridges and harbors which had a definite loca tion. 

In the so-called Granger cases, reported in 94 U.S., 
the court made use of expressions which justified the ap- 
plication of the rule to matters not. strictly local in their 
character. The court. however, has drawn the line dis- 
tinctly, and it is a setded rule that where the subject- 
matter is one in regard to which general rules can be 
made to apply, the states cannot a.t, but the non-action of 
Congress Is considered cis equi alent to a declaration that 
no rules shall be adopted and commerce remain free. 

This subject Wals again maturely considered by the Su- 
preme court in Bowman v. C. & WN. OW. Py.-Co., 125 U. 
S., 480-499, where the opinion was delivered by Mr. ' 
Justice Matthews. It was there distinctly asserted that 
whenever the subjects over which a power to regulate — 
commerce is asserted are in their nature national, or ad- 
mit of one uniform system or plan of regulation, Congress 
alone can legislate, and every act of the legislature ts void. 

[i is important to remember that all cases of this kind 
were decided betore Congress had passed the existing 
laws regulating inter-state commerce. Congress has 
now indicated its purpose to establish rules for the regu- 
lation of commerce among the several states. The con- 
clusion ts, therefore, still stronger against the right of the 
states to maxe any rule upon a subject which is delegated 
by the constitution to the general government. 

The statute of Minnesota relates to a subject, in regard 
to which general rules can be made. Assuming that the 
act applies at all to meats carried from another state to 
Minnesota, the tratlic in fresh beef, veal, mutton, lamb and 
pork, to be used for human food, is very large, and, car- 


ried on between the various states and with foreign coun- 


TT 


tries, there is no element of locality in it. The trade in 
such articles is clearly commerce, and when conducted by 
dealers in different states, is commerce among the several 
states, and of that nature which can be governed by gen- 
eral rules. 

If sound and healthful fresh meats are articles of com- 
merce, then it is not in the power of the legislature of 
Minnesota to make any regulation as to the sale of such 
articles brought into the state from another state. 

Clause 3, section 8, article 1, which grants to Congress 
the power to regulate commerce, is not. subject to the 
right of a state to pass inspection laws. The states are 
prohibited by clause 2, section 10, article 1, from laying 
imposts or duties oo imports or exports “ except what may 
be absolutely necessary for executing its inspection laws.” 
There is no such qualification to the commercial clause: 
that is absolute and without limitation. The state is per- 
mitted to levy an impost or duty, but only so far as may 
bn absolutely necessary to aid proper inspection laws. 
but this authority is confined to imposts or duties, and 


does not relate to regulations of commerce. 


The convention which framed the constitution saw 
proper to declare in express language that the right to 
make inspection laws was reserved when applied to 1m- 
ports. No such intention is exhibited in regard to the 
commercial clause. This indicates that the object was 
to confer full power upon Congress to regulate com- 
merce. The claim that the Minnesota statute is to be 
sustained as an inspection law is not tenable because the 
subject-matter is not imports, where the states may en- 
act such laws. The statute must be sustained, if at all, 
upon the ground thai it is a proper police regulation, the 
power to make which has been retained by the state and 


with which Congress cannot interfere. 


I2 


The counsel for the state broadly claims that the power 
exists in the state to enact any police regulation what- 
ever, that the legislature is the exclusive judge as to the 
need of such regulation and of the measures necessary to 
be adopted. Tle places it upon the law of self-defense, 
or self-preservation. This is the doctrine asserted in the 
Virginia and Kentucky resolutions of 1798, which, being 
followed up, culminated in the late civil war. Whatever 
differences of opinion may have existed in regard to such 
principles, as applied to the union of these states, it has 
been supposed that they were definitely settled in that 


conflict. 


C‘lause 2. section 2. article 6 of the constitution de- 


( lares: 


‘+ This constitution and the laws of the United States 
which shall be made in pursuance thereof, and all treaties 
made or which shall be made under the authority of the 
United States, shall be the supreme law of the land; and 
the 1udges in every state shall be bound thereby, any- 
thing in the constitution or laws of any state to the con- 


trary notwithstanding.” 


This court has had occasion frequently to declare that 
in regard to the powers conferred upon Congress, its ac- 
tion is supreme. An act of Congress in the exercise of 
such powers ts a law in pursuance of the constitution of 
the United States. Upon this class of subjects the na- 
tional government Is supreme. There can be no dispute 
as to the grant to Congress to regulate commerce among 
the several states, and any effort by a state to make reg- 


ulaticns on this subject must necessarily give wav to those 


1 
made by the United States. 
So in the license cases, 5 Howard, 588, it was said by 


Mr. Justice McLean: 


os 
ae 


“The federal government is supreme within the scope 
of its delegated powers, and the state governments are 
equally supreme in the exercise of those powers not del- 
egated by them, nor inhibited to them. From this it is 
clear that while these supreme functions are exercised by 
the federal and state governments, within their respective 
limitations, they can never come in conflict. And when 
a conflict occurs, the inquiry must necessarily be, which 
is the paramount law? And that must depend upon the 
supremacy of the power by which it was enacted. The 
federal government is supreme in the exercise of powers 
delegated to it, but beyond this its acts are unconstitu- 
tional and void. So the acts of the states are void when 
they do that which is inhibited to them, or exercise a 
power which they have exclusively delegated to the fed- 
eral government.” 

There are decisions of this court which have sustained 
laws of a state amounting to a regulation of bridges, har- 
bors, etc., in the absence of express legislation by Con- 
gress, but it has now been definitely settled that on all 
subjects to which a general rule can be applied, the ac- 
tion of the state is null and void, regardless of the ques- 


tion whether Congress has acted or not. 


IT. 


THE MINNESOTA STATUTE IS NOT A PROPER EXERCISE OF 
POLICE POWER, NOR A VALID INSPECTION LAW, 


Admitting, for the purpose of the argument, that the 
states may pass statutes under the police powers reserved 
to the states, which will affect commerce, yet the statute 
in question is invalid. The courts will determine this 


question. The constitution and the laws passed in pur- 
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suance thereof, are the supreme laws of the land, and all 
state laws in conflict therewith are void. Courts have 
been created by the statutes of the United States whose 
decisions in regard to the powers of the federal govern- 
ment must necessarily control the states. There are re- 
peated instances where this court has examined the stat- 
ute of a state, and it has been held that the authority 
conferred upon Congress cannot be affected by a statute 
passed as a police or inspection law. 

In) Railroad Co. v. Husen, 93 U.S, 469, the court, 
speaking by Mr. Justice STRONG, says: 

‘It seems hardly necessary to argue at length, that. 
unless the statute can be justified as a legitimate exercise 
of the police power Of the state, it is a usurpation of the 
power vested exclusively in Congress. It is a plain regu- 
lation of inter-state commerce, a regulation extending to 
prohibition. Whatever may be the power of a state over 
commerce that is completely internal, it can no more pro- 
hibit or regulate that which is inter-state than it can that 
which 1s with foreign nations. Power over one is given 
by the constitution of the United States to Congress in the 
same words in which it is given over the other, and in 
both cases it 1s necessarily exclusive. That the trans- 
portation of property from one state to another is a 
branch of inter-state commerce, is undeniable, and no at- 


tempt bas been made in this case to deny tt.’ 

After citing other Cases on the subject, the opinion 
proceeds (page 473): 

“Tried by this rule. the statute of Missouri is a plain 
intrusion upon the exclusive domain of Congress. It is 
not a quarantine law. It is not an inspection law. It 
says to all natural persons and to all transportation com- 


panies, * You shall not bring into the state any Texas cattle 
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or Mexican cattle or Indian cattle between March rst and 
December Ist in any year, no matter whether they are 
free from disease or not, no matter whether they may do 
an injury to the inhabitants of the state or not; and if 
you do bring them, even for the purpose of carrying 
them through the state without unloading them, you shall 
be subject to extraordinary liabilities.” Such a statute, 
we do not doubt, it is beyond the power of a state to 
enact. To hold otherwise, would be to ignore one of the 
leading objects which the constitution of the United States 
was designed to secure.” 

In fall v. DeCuir, 95 U. S., 489, a statute of the 
State of Louisiana, which undertook to provide that there 
should be no discrimination between passengers on ac- 
connt of color, was held to be void. 

Chief Justice WAITE says, in delivering the opinion: 

« But we think it may safely be said that state legisla- 
tion which seeks to impose a direct burden upon inter- 
state commerce, or to interfere directly with its freedom, 
does encroach upon the exclusive power of Congress, 
The statute now under consideration, in our opinion, oc- 
cupies that position. It does not act upon the business 
through the local instruments to be employed after com- 
ing into the state, but directly upon the business as it 
comes into the state from without or goes out from 
within. While it purports only to control the carrier 
when engaged within the state, it must necessarily influ- 
ence his conduct to some extent in the management of 
his business throughout his entire voyage. His disposi- 
tion of passengers taken up and put down within the 
state, or taken up within t6 be carried without, cannot 
but affect in a less or greater degree those taken up and 


put down without. A passenger in the cabin set apart 
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for whites without the state, must, when the boat comes 
within, share the accommodation of that cabin with such 
colored persons as may come on board afterwards, if the 
law iS enforced.” 

Other cases in which that court has decided that stat- 
utes passed under the guise of police powers were invalid, 
are to be found in Bowman v. C. & NM. WL Ry. Co., 125 
U.S., 479; /lenderson vy. Mayor, etc., 92 U.S., 259; Chy 
Lung vy. Freeman. .. 2/3: Walling Vv. Michigan, [1g +P 
S., 446, and Robbins v. Shelby County Taxing District 
120 U.S., 459. 

In Mugler v. Aansas, 123 U.S., 623, it was said by the 
Supreme court of the United States: “It does not at all 
follow that every statute enacted ostensibly for the pro- 
motion of these ends is to be ac cepted as a legitim ile eX- 
ertion of the police powers of the state. There are, of 
necessity, limits beyond which legislation cannot right- 
tully go. * * * “Phe courts are not bound by mere 
forms, nor are they to be misled by mere pretenses. 
They are at liberty —indeed, are under a solemn duty to 
look at the substance of things, whenever they enter 
upon the enquiry whether the legislature has transcended 
the limits of its authority. If, therefore, a statute pur- 
ported to have been enacted to protect the public health, 
the public morals, or the public safety, has no real or sub- 
stantial relation to those objects, or is a palpable invasion 
of rights secured by the fundamental law, it is the duty 
of the courts to so adjudge and thereby give effect to the 
constitution. * * * Undoubtedly the = state, when 
providing, by legislation, for the protection of the public 
health, the public morals, or the public safety, is subject 
to the paramount authority of the constitution of the 


United States, and may not violate rights secured or guar- 
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anteed by that instrument, or interfere with the execution 


of the powers confided to the general government.” 


In Atmmish v. Ball, 129 U. S., 217, a statute of Iowa 
was sustained. A comparison of that case with the Husen 
case reported in gs5th U.S. will be profitable for the pur- 
pose of determining in what cases a police law of a 
state can be sustained. 

The statute of Iowa provided when any person had in 
his possession any Texas cattle which had not been win- 
tered north, he should be liable for any damages from 
allowing such cattle to run at large, and thereby spread- 
ing the disease. The statute related only to diseased 
Texas cattle within the state, which were allowed to run 
at large. 

The court say, by Mr. Justice Fie_p (page 221): 

“Nor does the case of Aas/road Co. v. Husen, 95 U. 
S., 465, upon which the defendant relies with apparent 
confidence, have any bearing upon the questions pre- 
sented. The decision in that case rested upon the ground 
that no discrimination was made by the law of Missouri 
in the transportation forbidden between sound cattle and 
diseased cattle; and this circumstance is prominently put 
forth in the opinion. ‘It is noticeable,’ said the court, 
‘that the statute interposes a direct prohibition against 
the introduction into the state, of all Texas, Mexican, or 
Indian cattle during eight months of each year, without 
any distinction between such as may be diseased and 
such as are not’ (page 469). It interpreted the law of 
Missouri as saying to all transportation companies, *‘ You 
shall not bring into the state any Texas cattle or any 
Mexican cattle or Indian cattle between March rst and 
December Ist in any year, no matter whether they are 
free from disease or not, no matter whether they do an 


Is 


injury to the inhabitants of the state or not; and if you 
do bring them in, even for the purpose of carrying them 
through the state without unloading them, you shall be 
subject to extraordinary: liabilities.” (473.) Such a 
statute, the court held, was not a quarantine law, nor an 
inspection law, but a jaw which interfered with inter- 
state commerce, and therefore invalid. At the same 
time the court admitted unhesitatingly that a state may 
pass laws to prevent animals suffering from contagious 
or infectious diseases from entering within it. (Page 
472.) No attempt was made to show that all Texas, 
Mexican or Indian cattle coming from the malarial dis- 
tricts during the months mentioned were infected with 
the disease, or that such cattle were so generally infected 
that it would have been impossible to separate the healthy 
from the diseased. FHlad such proof been given, a dif- 
ferent question would have been presented for the con 
sideration of the court. Certainly all ammals_ thus 
infected may be excluded from the state by its laws until 
they are cured of the disease, or at least until some mode 
of transporting them without danger of spreading tt is 
devised.” 

In the Tlusen case the effect of the law was to pro- 
hibit the bringing of Texas cattle into or through the 
State of Missouri without regard to whether they were 
diseased or not. In the Kimmish case the law operated 
upon ‘Texas cattle which were diseased after they had 
been introduced into the state, and became.a part of the 
property subject to the jurisdiction of the state authori- 
ties. The Iowa statute was not directed against sound 
Texas cattle, but only those which were unsound, and 
then it was only intended to protect other persons from 
the damages which might result from diseased cattle 


running at large. 
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If the Minnesota legislature had provided by law for 
the inspection of cattle or dressed meats after they had 
become a part of the mass of property in the state, and 
before the same should be offered for sale, such a law 
would have been valid, and within the proper police power 
of the state. But this statute, in effect, prevents traffic in 
dressed meats where the animals are slaughtered in an- 
other state, although meats may be free from disease, and 
healthful food. It falls within the condemnation of the 
principles announced by this court in several of its de- 
cided cases, which have already been cited. It is con- 
tended by counsel for the defendant that as the legisla- 
ture of the state had the power to pass an inspection law, 
that its judgment as to the best means of accomplishing 
the end is conclusive, and not subject to judicial review. 
Reference is made to Powell v. Pennsylvania, 127 U.S., 
678, to sustain this proposition. It is true, that it was 
held in that case that the statute of Pennsylvania was a 
legitimate exercise of the police power of the state for 
the protection of the health of. the people; and that the 
means adopted by the legislature in prohibiting the man- 
ufacture and sale of any oleaginous substance, or any 
compound of the same other than that produced from 
unadulterated milk or the cream from the same, or any 
article designed to take the place of butter or cheese pro- 
duced from pure, unadulterated milk or the cream from 
the same, in order to prevent the sale of what is com- 
monly known as oleomargarine, could not be the subject 
of review by the court. : 

If Congress had passed the Minnesota law then the 
Powell case would have beea in point, and the court 
might decline to consider the propriety or necessi.y of 


the legislation. If a federal court is precluded from in- 
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vestigating the real object of a state law, or is compelled 
to submit to the judgment of a state legislature on ques- 
tions of fact, it would be in the power of a legislature of 
a state to disregard the provisions of the constitution of 
the United States and render them wholly inoperative. 
In the Powell case it was not contended that the Penn- 
sylvania act was repugnant to any provision of the con- 
stitution of the United States. There was no question of 
inter-state commerce involved. Powell was a citizen of 
Pennsylvania doing business in that state. The article in 
which he was dealing, apparently, was manufactured in 
the same state. The only question was as to the author- 
ity of the legislature to make police regulations with re- 
gard to its own inhabitants and with reference to prop- 
erty within the limits of the state. That case, therefore, 
has no application to the one now before the court. 
Counsel for the state claims that this statute does not 
interfere with the regulation of commerce, because it does 
not prohibit the bringing of meats from other states, but 
only prevents the sale of them within the state. It seems 
to be admitted that the effect of this statute will be to pre- 
vent the transportation of the prohibited meats to the 
state for purposes of sale. It is claimed that consumers 
may do their marketing in Chicago and bring the pro- 
visions into the state, where they can be used, if not of- 
fered for sale. Reference is made to hotel-keepers, 
boarding-house proprietors and others who might avail 
themselves of this right because of the large quantities 
required for consumption. Yet this law is based upon 
the idea that it is necessary to preserve the health of the 
inhabitants of Minnesota by preventing the use of un- 
wholesome meats. The counsel abandons to their fate 


the numerous class of people who live in boarding-houses 


<= 
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and hotels, limiting the effect of this beneficial law to the 
people who buy a roast or a steak forthe next meal. 
This position is a substantial admission that this law is in- 
tended to evade the vrovisions of the Federal Constitu- 
tion. There can be no reasonable doubt that the intent 
was, to exclude the dealers in dressed meats doing busi- 
ness in other states and to give a virtual monopoly of such 
articles by those engaged in asimilar business in the State 
of Minnesota. It was intended to protect the raisers of 
cattle in that state from the competition with men en- 
gaged in the same business in other states. This court 
will not be prevented from an examination of the provis- 
ions of this law in connection with the circumstances, of 
which the court takes judicial knowledge for the purpose 
of determining whether this is a police regulation, enacted 
in good faith, or an effort to exclude commerce from 


other states. 


When it is admitted that wholesome dressed meats 
are articles of commerce, that ends this case. If the law 
had prohibited the introduction of diseased cattle, or the 
meats coming from diseased animals, it would have been 
in the nature of a police regulation, but when all meats, 
without regard to whether they are healthy or unhealthy, 
are practically excluded from the state by a prohibition of 
sale, the statute advances beyond the limits of state police 


regulations. 


aur 


THE SALE OF MERCHANDISE CARRIED FROM ONE STATE 
INTO ANOTHER IS A PART OF COMMERCE AMONG THE 
SEVERAL STATES AND PROTECTED BY THE COMMERCIAL, 


CLAUSK OF THE CONSTITUTION, 


Counsel for the state contends that this law does not 
prevent the introduction into the state of the different 
kinds of meats mentioned in the statute, but only prohib- 
its the sale. The question as to whether the importer has 


the right to sell the imported article within the country or 


state to which it is brought has been considered in a num- | 


ber of cases by this court. ‘The cases where there have i 
been expressions against the right to make the sale have 

arisen with regard to intoxicating liquors, 1t being con- 
céded that the use and abuse of such liquors are pro- 
ductive of great evils to society, increasing crimes and 
the expenses of the government. Such cases cannot 
properly be quoted as authority in regard to articles of 


merchandise against which no such objections can be as- 


serted. It was this particular tratlc that produced ex- 
pressions against the right to sell the imported liquors in 
the license cases, reported in §th Howard, and inthe dis- 
senting opinions in the Bowman case, reported in125 U.S. ' 
The very ground on which doubts were expressed in those 
cases upon the right to sell the liquor brought into the 
state free from the control of state authority was because ri 
of the inseparable connection between the right to import 
and the right to sell. Commerce consists not merely of a i 
the transportation of merchandise, but the right to sell 
and exchange it. If the latter privilege be taken away, 


there is no occasion to use the former. The number ot 
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cases in which the consumer could bring goods from a 
foreign country or another state for his own use, as com- 
pared with those who are engaged in barter, would be 
insignificant. The rule should be established which 
would apply substantially to the traffic and trade of the 
country. 

The rule upon this subject is well stated by Chief Jus- 
tice MARSHALL in Prown vy. State of Maryland, 12 
Wheaton, 456, in which he says: 

“If this power reaches the interior of the state and 
may be there exercised, it must be capable of authorizing 
the sale of those articles which it introduces. Commerce 
is intercourse; one of its most ordinary ingredients is 
traffic. It is inconceivable that the power to authorize 
this traffic, when given in the most comprehensive terms, 
with the intent that its efficacy should be complete, should 
cease at the point when its continuance ts indispensable to 
its value. To what purpose should the power to allow 
importation to be given, unaccompanied with the power 
to authorize a sale of the thing imported? Sale 1s the ob- 
ject of importation, and is an essential ingredient of that 
intercourse, of which importation constitutes a part. It 
is as essential an ingredient, as indispensable to the exist- 
ence of the entire thing, then, as importation itself. It 
must be considered as a component part of the power to 
regulate commerce. Congress has a right, not only to 
authorize importation, but to authorize the importer to 
sell. 

«If this be admitted, and we think it cannot be denied, 
what can be the meaning of an act of Congress which au- 
thorizes importation, and offers the privilege for sale at a 
fixed price to every person who chooses to become a 


purchaser? Hlow is it to be construed if an intent to 
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deal honestly and fairly, an intent as wise as it is moral, 
is to enter into the construction? What can be the use 
of the contract? What does the importer purchase, if 
he does not purchase the privilege to sell? 

«+ What would be the language of a foreign government, 
which should be informed that its merchants, after im- 
porting according to law, were forbidden to sell the mer- 
chandise imported? What answer would the United 
States wive to the complaints, and just reproaches to 
which such an extraordinary circumstance would expose 
them? No apology could be received, or even offered. 
Such a state of things would break up commerce, It will 
not meet this argument to say that this state of things 
will never be produced; that the good sense of the states 
is a sufficient security against it. The constitution has 
not confided this subject to that good sense. It is placed 
elsewhere. The question is, where does the power re- 
side? Not how far will it be probably abused: The 
power claimed by the state is, in its nature, in conflict 
with that given to Congress; and the greater or less ex- 
tent in which it may be exercised does not enter into the 
inquiry concerning its existence. 

“« We think, then, that if the power to authorize a sale 
exists in Congress, the conclusion that the right to sell is 
connected with the law permitting importation, as an in- 
separable incident, is inevitable. 

‘If the principles we have stated be correct, the result 
to which they conduct us cannot be mistaken. Any 
penalty inflicted on the importer for selling the article, in 
his character of importer, must be in opposition to the 
act of Congress which authorizes importation. Any 
charge on the introduction and incorporation of the art- 


icles into and with the mass of property into the country, 


~ 
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must be hostile to the power given to Congress to regu- 
late commerce, since an essential part of that regulation 
and principal object of it is, to prescribe the regular 
means for accomplishing that introduction and incorpora- 
tion.” 

In the Bowman case Mr. Justice MATTHEWSs says: 

« But the right to prohibit sales, so far as conceded to 
the states, arises only after the act of transportation has 
terminated, because the sales which the state may forbid 
are of things within its jurisdiction. Its power over them 
does not begin to operate until they are brought within 
the territorial limits which circumscribe it. It might be 
very convenient and useful in the execution of the policy 
of prohibition within the state, to extend the powers of 
the state beyond its territorial limits. But such extra ter- 
ritorial powers cannot be assumed upon such an implica- 
tion. On the contrary, the nature of the case contradicts 
their existence. For if they belong to one state they be- 
long to all, and cannot be exercised severally and inde- 
pendently. The attempt would necessarily produce that 
conflict and confusion which it was the very purpose of 
the constitution, by its delegations of national power, to 
prevent. 

“ It is easier to think that the right of importation from 
abroad, and of transportation from one state to another, 
includes, by necessary implication, the right of the im- 
porter to sell in unbroken packages at the place where 
transit terminates, for the very purpose and motive of 
that branch of commerce, which consists in the sale and 
exchange of the commodities transported. Such, indeed, 
was the point decided in the case of Brown v. Maryland, 
12 Wheaton, 419, as to foreign commerce, with the ex- 
press statement, in the opinion of Chief Justice Marshall, 
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that the conclusion would be the same in a case of com- 
merce among the states. But it is not necessary now to 
express any opinion upon the point, because that question 
does not arise in the present case. The precise line 
which divides the transaction, so far as it belongs to for- 
eign or inter-state commerce, from the internal and do- 
mestic commerce of the state, we are not now called 
upon to delineate. It is enough to say that the power to 
regulate or forbid the sale of a commodity, after it has 
been brought into the state, does not carry with it the 
right and power to prevent its introduction by transporta- 
tion from another state.” 


125 U.S., 499. 


Mr. Justice Fiev_p, in a concurring opinion, expresses 
himself at some length on the question of the right to 
sell an article imported. After reviewing the authorities 
upon this question, he says (page 504): 

« That the right of importation carries with it the right 
to sell the article imported does not appear to me doubt- 
ful. Of course I am speaking of an article that is in a 
healthy condition, for when it has become putrescent or 
diseased it has ceased to be an article of commerce, and 
it may be destroyed or its use prohibited. To assert 
that, under the constitution of the Untted States, the 1m- 
portation of an article of commerce cannot be prohibited 
by the states, and yet to hold that when imported its use 
and sale can be prohibited, is to declare that the right 
which the constitution gives is a barren one, to be used 
only so far as the burden of transportation is concerned, 
and to be denied so far as any benetits from such trans- 
portation are sought. The framers of the constitution 


never intended that a right should not be fully enjoyed. 


¥ 
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In Brown v. Maryland, 12 Wheat., 419, 446, Chief Jus- 


tice Marshall, in delivering the opinion of the court, 
speaking of the commercial power of Congress, and after 
observing that it was co-extensive with the subject on 
which it acts, and cannot be stopped at the exterior 
boundary of a state but must enter its interior, said: 
‘If this power reaches the interior of a state, and may 
be there exercised, it must be capable of authorizing the 
sale of those articles which it introduces. Commerce is 
intercourse; one of its most ordinary ingredients is 
traffic. It is inconceivable that the power to authorize this 
tratic, when given in the most comprehensive terms, 
with the intent that its efficacy should be complete, 
should cease at the point when its continuance is indis- 
pensable to its value. To what purpose should the 
power to allow importation be given, unaccompanied 
with the power to authorize a sale of the thing imported? 
Sale is the object of importation, and is an essential ingre- 
dient of that intercourse of which. importation constitutes 
apart. It is as essential an ingredient, as inaispensable 
to the existence of the entire thing then, as importation 
itself. It must be considered as a component part of the 
power to regulate commerce. Congress has a right, not 
only to authorize importation, but to authorize the im- 
porter to sell. * * * The power claimed by the state 
is, in its nature, in conflict with that given to Congress, 
and the greater or less extent in which it may be exer- 
cised does not enter into the inquiry concerning its exist- 
ence. We think then, that if the power to authorize a 
sale exists in Congress, the conclusion that the right to 
sell is connected with the law permitting importation, as 
an inseparable incident, is* inevitable.” And the Chief 


Justice added: ‘* We suppose the principles laid down in 
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this case to apply equally to importations from a sistet 
state.’ Pave 44 ». ) 

«+ Assuming, therefore, as correct doctrine, that the 
right of Importation carries the night to sell the article 
impor ed. the de« sion in. the Kansas Case het \ perhaps 
be reconciled with the one in this case. by distinguishing 
the power of the state over property created within it, 
and its power over property imported —its power In one 
case extending, for the protection of the health, morals 
and safety cf its people, to the absolute prohibition of 
the sale or use of the article, and in the other extending 
only to such regulations as may be necessary for the 
safety of the community, until it has been incorporated 
into and become a part of the ceneral property of the 
state. Ilowever much this distinction may be open to 
criticism, it furnishes, as it seems to me, the only way in 
which the two decisions can be reconciled 

“ There is great dithculty in drawing the line precisely 
where the commercial power ot Congress ends and the 
power of the state begins. The same ditliculty was ex- 
perienced in Lrown v. Maryland, to drawing a line be- 
tween the restriction on the states to lay a duty on im- 
ports, and their acknowledged power to tax persons and 
property. In that case the court said that the two, the 
power and the restriction, though distinguishable when 
they did not approach each other, might, like the inter- 
vening colors between white and black, approach so 
nearly as to perplex the understanding as colors perplex 
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the vision. in marking the distinction between them: but 
as the distinction existed, it must be marked as the cases 


} 


arise. And after observing that it might be premature 
to state any rule as being universal in its application, the 
court held as sutlicient for that case that when the im- 


porter had so acted upon the thing imported, that it had 
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become incorporated and mixed up with the mass of 
property in the country, it had lost its distinctive char- 
acter as an import, and had become subject to the taxing 
power of the state; but that while remaining the property 
of the importer, in his warehouse in the original form or 
package in which it was imported, a tax upon it was 
plainly a duty on imports. 

“So in the present case it is, perhaps, impossible to 
state any rule which would determine in all cases where 
the right to sell an imported article under the commercial 
power of the federal government ends and the power of 
the state to restrict further sale has commenced. Per- 
haps no safer rule can be adopted than the one laid down 
in Brown v. Maryland, that the commercial power con- 
tinues until the articles imported have become mingled 
with and incorporated into the general property of the 
state, and not afterwards. And yet it is evident that the 
value of the importation will be materially affected, if the 
article imported ceases to be under. the protection of the 
commercial. power upon its sale by the importer. There 
will be little inducement for one to purchase from the im- 
porter, if, immediately afterwards, he can himself be re- 
strained from selling the article imported; and yet the 
power of the state must attach when the imported article 
has become mingled with the general property within its 
limits, or its entire independence in the regulation of its 
internal affairs must be abandoned. The difficulty and 
embarrassment which may follow must be met as each 
case arises.” 

It is very properly said by Mr. Justice Field, in the 
concurrent op‘nion just quoted, that “ What is an article 
of commerce is determinable*by the usages of the com- 
mercial world and does not depend upon the declaration 


of anv state.” 
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So in this case, the slaughter of animals for the purpose 
of preserving the teats in ice-houses and transporting 
them throughout the civilized world in refrigerator cars, 
to be sold for use as food, is a usage of the commercial! 
world which determines that such meats are articles of 
commerce. It is properly said that such property may 
cease to be an article of commerce when it becomes unfit 
for sale or use. In every such instance there 1s no pro- 
tection by the commercial clause of the constitution. Ap- 
plying the same rule, it may properly be said that in- 
toxicating liquors are not articles of commerce when the 
sale and use are prohibited in any state. The validity of 
such laws depends upon the theory that the sale of liquors 
is a public nuisance, and in the interest of society may be 
abated. No such position can be assumed in regard to 
dressed meats. <A clear line of distinction may be drawn 
between the two articles of merchandise. It may be said 
with great reason that intoxicating liquors are not articles 
of commerce when the use is prohibited by law; they 
are an exception to all other articles of merchandise. 

If the state, however, can prohibit the sale of whole- 
some meats upon any alleged ground, a like prohibition 
may be made against flour, or other articles of food. 
Canned meats, canned goods, oysters, and the like, could 
be excluded from any state. It is not necessary for the 
protection of the health of any community, that healthful 
and wholesome articles of this kind should be exciuded 
from the state, or the sale prohibited. Proper inspection 
laws can be made in any state, or in any city, which 
would accomplish every desirable result without interfer- 
ing with the general trade and traffic of the country. 

W. C. Goupy, 
A. H. Vireper. For Appellee. 

Wo. J. CAMPBELL, 

Of Counsel. 
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Supreme Court of the United States. 


OCTOBER TERM, A. D. 1880. 


In the matter of the application of Henry E. 
Barber for a Writ of Habeas Corpus. 


THE STATE OF MINNESOTA, 
Appellant, 


Vs. 


HENRY E. BARBER, 
Respondent. 


BRIEF AND ARGUMENT OF WALTER H. 
SANBORN, FOR RESPONDENT. 


STATEMENT OF THE CASE. 

At the session of 1889 the legislature of the State 
of Minnesota passed an act entitled “An act for the 
protection of the public health by providing for in- 
spection before slaughter of cattle, sheep and swine 
designed for slaughter for human food,” approved 
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April 16, 1889, which now constitutes chapter eight 
of the Minnesota Session Laws of 1889, and reads as 
follows: 

Be it enacted by the Legislature of the State of Minnesota : 

Section 1. The sale of any fresh beef, veal, mutton, 
lamb or pork for human food in this State, except as 
hereinafter provided, is hereby prohibited. 

Sec. 2. It shall be the duty of the several local 
boards of health of the several cities, villages, bor- 
oughs and townships within this State to appoint one 
or more inspectors of cattle, sheep and swine for said 
city, village, borough or township, who shall hold 
their offices for one year and until their successors 
are appointed and qualified, and whose authority and 
jurisdiction shal] be territorially coextensive with the 
board so appointing them, and said several boards 
shall regulate the form of certificate to be issued by 
such inspectors and the fees to be paid them by 
the person applying for such inspection, which fees 
shall be no geater than are actually necessary to defray 
the costs of the inspection provided for in section 
three of this act. 

Sec. 3. It shall be the duty of the inspectors 
appointed hereunder to inspect all cattle, sheep and 
swine slaughtered for human food within their re- 
spective jurisdictions, within twenty-four hours before 
the slaughter of the same, and if found healthy and in 
suitable condition to be slaughtered for human food, 
to give the applicant a certificate in writing to that 
effect. If found unfit for food by reason of infectious 
disease, such inspectors shall order the immediate 
removal and destruction of such diseased animals, and 
no liability for damages shall accrue by reason of such 
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Sec. 4. Any person who shall sell, expose or offer 
for sale for human food in this State any fresh beef, 
veal, mutton, lamb or pork whatsoever which has not 
been taken from an animal inspected and certified 
before slaughter by the proper local inspector ap- 
pointed hereunder, shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof shall be 
punished by a fine of not more than one hundred 
dollars, or by imprisonment not exceeding three 
months for each offense. 

Sec. 5. Each and every certificate made by in- 
spectors under the provisions of this act shall contain 
a statement to the effect that the animal or animals 
inspected, describing them as to kind and sex, were 
at the date of such inspection free from all indication 
of disease, apparently in good health and in fit condi- 
tion when iSpected to be slaughtered for human 
food, a duplicate of which certificate shall be pre- 
served in the office of the inspector. 

Sec. 6. Any inspector making a false certificate 
shall be liable to a fine of not less than ten dollars 
nor more than fifty dollars for each animal falsely 
certified to be fit for human food under the provisions 
of this act. 

Sec. 7. This act shall take effect and be in force 


from and after its passage. 


Henry E. Barber was arrested, tried and committed 
to jail for selling for human food one hundred pounds 
of sound and wholesome fresh dressed beef which be- 
longed to Armour & Co., a firm whose members 
resided in Illinois, and which had been taken from an 
animal slaughtered in Illinois, (where they had long 
been engaged in the business of slaughtering animals 
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and shipping their products throughout the United 
States for sale,) and shipped to Minnesota to sell, on 
the ground that this animal had not been inspected 
within twenty-four hours before slaughter in Minnesota 
by local inspectors of that State. ‘ 

Mr. Barber sued out a writ of habeas corpus in the 
United States Circuit Court for the District of Minne- 
sota, and after hearing before Judge Nelson he was 
discharged on the ground that the above statute was 
ve'd because it violates article one, section eight of 
the constitution of the United States, which provides 
that “the congress shall have power to regulate com- 
merce among the several States; and also because it 
violates article four, section two of the same consti- 
tution, which provides that “the citizens of each State 
shall be entitled to all the privileges and immunities 
of the citizens of the several States.” _ 

In re Barber, 39 N. W. Rep. 641. 


Judge Blodgett, of the Circuit Court of the Northern 
District of Illinois, came to the same conclusion re- 
garding this law. 

Swift vs. Sutphin, 39 N. W. Rep. 630. 


A similar law has been held void in Indiana. 


liarvey vs. Huffman, 39 N. W. Rep. 646. 


Two of the ablest and most learned Judges of the 
District Court of the State of Minnesota have held 
this law void in a case exactly similar to the one at bar. 


In re Christian, 39 N. W. Rep. 636. 


From this order discharging Mr. Barber the State 
appeals, and the only question here is whether chap- 
ter eight, laws of 1889, is or is not constitutional. 

It is claimed by General Cole for the State that this 
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act is constitutional, and his argument is in short this: 
He claims— 
ist. The police power which the States originally 

had at the formation of the Union they still retain, 
and as the safety of the people is the highest law, this 
power, whenever the safety of the people requires its 
exercise, is superior to all other powers and especially 
to the power granted by the States to the congress to 
regulate commerce between the States. 

Gen. Cole’s Brief, page 6, 4th paragraph. 

Gen. Cole’s Brief, page 22, 2d paragraph. 

Gen. Cole’s Brief, page 37, Ist paragraph. 


2d. The legislatures of the several States are the 
primary judges of the extent to which this power 
shall be exercised, and of the articles which in the 
exercise of this power should be excluded from their 
respective States, and when any legislature has acted 
its action is ordinarily conclusive of both the necessity 
and the validity of its action. 7 | 

Gen. Cole’s Brief, page 8, paragraph 2d. 


3d. The act in question shows that the legislature 
of Minnesota has exercised, and consequently that it 
deemed it necessary to exercise this police power far 
enough to exclude from this State all fresh dressed 
meat taken from any animals not slaughtered within 
the State. 

Therefore it is no infringement of the constitution 
of the United States to pass and enforce this act, for 
the courts must presume that it was necessary to pass 
it, however clearly they may see that it was not. 
(Pages 44:45 Brief.) 


We think the above is a fair statement of the 
propositions and reasoning by which this law is 
sought to be sustained. Nor will any proposition 
less broad and sweeping sustain this legislation, for 
there is no article of commerce more healthful, more 
wholesome, more beneficial to society or less liable to 
impurities and unsoundness than fresh dressed beef, 
and no court will ever hold that in its opinion it 1s 
necessary to exclude all sound fresh meats from a 
State to prevent the introduction of the possibly un- 
sound. 

The only proposition that will ever exclude these 
sound fresh meats, is that which proclaims the legis- 
lature the sole judge of the wisdom of this exclusion 
and deprives the courts of the right to examine the 
question, 

We have stated briefly the argument of our learned 
opponent, and it seems to us its statement is its 
refutation. 

It proves too much. It proves that. congress has 
no power to regulate interstate commerce; for if the 
police power is supreme and is held by the States, and 
if the legislatures of the respective States are the 
judges of the necessity and limits of the exercise of 
this power, and of the articles of commerce that in its 
exercise it is necessary to exclude from their respec- 
tive States, it is clear that these legislatures may 
exclude any or all articles not the product of the soil 
and manufactures of their own States respectively, 
and that there will be as many different lines marking 
the exercise of this power as there are States. 

If this be the law, then the power given to the con- 
gress to regulate interstate commerce is a nullity. 
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In Bowman vs. Chic. &c. Ry. Co., 125 U.S. 465, 
the State of lowa had adopted and passed a general 
system of laws which prohibited the manufacture, 
sale, gift and use of all intoxicating liquors, except for 
medical, scientific or manufacturing purposes, within 
that State. Citizens had claimed that the law was 
void in that it deprived them of their rights of liberty 
and property as citizens of the United States under 
the fourteenth amendment to the constitution, and the 
Supreme Court of the United States had held that as 
to the citizens of the State enacting it it was valid, 
because the use of these liquors caused pauperism and 
crime, and the court said that if the State legislature 
on this account prohibited their use and sale the 
citizens of that State must abide by the decision of 
the legislature on this doubtful question. (Mugler vs. 
Kansas, 123 U. S. 662.) 

As a part of this same legislation the State law pro- 
vided that no liquor should be imported into the 
State unless the importer first obtained .a certificate 
that it was to be imported to some licensed druggist, 
and that if he did so import without such certificate, 
he should be fined or imprisoned; and this portion of 
the law came up for consideration in this Bowman 
case after the Supreme Court had held that the pro- 
hibition of the sale and use, by citizens of the State, 
of their own liquor, was valid. 

The case stood as this case would stand if the manu- 
facture, sale and use of all fresh dressed meats by all 
citizens of Minnesota had been lawfully prohibited. 


Under these circumstances the same argument here 
presented by Gen. Cole was urged upon the Supreme 
Court in support of that portion of the law restraining 
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importation, and Mr. Justice Matthews, at page 490, 
quoting and affirming the words of Mr. Justice Catron 
in the License Cases, 5 How., 504, 599, thus disposed 
of it. He said: 

“The exclusive State power is made to rest not on 
the state or condition of the article, nor that it is 
property usually passing by sale from hand to hand, 
but on the declaration found in the State laws, and 
asserted as the State policy, that it shall be excluded 
from commerce, and by this means the sovereign 
jurisdiction of the State is attempted to be created in 
a case where it did not previously exist. 

“If this be the true construction of the constitutional 


provision, then the paramount power of congress to 


regulate commerce is subject to a very material 


limitation, for it takes from congress and leaves within 
the States the power to determine the commodities or 
articles of property which are the subjects of lawful 
commerce. Congress may regulate, but the States 
determine what shall or shall not be regulated. Upon 
this theory the power to regulate commerce instead 
of being paramount over the subject, would become 
subordinate to the State police power; for itis obvious 
that the power to determine the articles which may be 
the subjects of commerce, and thus to circumscribe its 
scope and operation is, in effect, the controlling one. 
The police power would not only be a formidable 
rival, but in a struggle must necessarily triumph over 
the commercial power, as the power to regulate is 
dependent upon the power to fix and determine upon 
the subjects to be regulated. 

“The same process of regulation and reasoning by 
the State and its courts could bring within the police 


power any article of consumption that a State might 
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wish to exclude, whether it belonged to that which 
was drunk, or to food and clothing; and with nearly 
equal claims to propriety—as malt liquors and the 
produce of fruit other than grapes stand on no higher 
ground than the light wines of this and other countries 
excluded in effect by this law as it now stands; and it 
would only be another step to regulate real or sup- 
posed extravagance in food or clothing.” 

Again at page 494 he said: 

“If the State of Iowa may prohibit the importation 
of intoxicating liquors from all other States, it may 
also include tobacco or any other article, the use or 
abuse of which it may deem deleterious, it may not 
choose even to be governed by considerations grow- 
ing out of the health, comfort or peace of the com- 
munity. Its policy may be directed to other ends. 
It may choose to establish a system directed to the 
promotion and benefit of its own agriculture, manu- 
factures or articles of any description, and prevent the 
introduction and sale within its limits of any or all 
articles that it may select as coming into competition 
with those which it seeks to protect.” * * * 

And at page 493 he said: 

“The State cannot without the consent of congress, 
express or implied, regulate commerce between its 
people and those of other States of the Union in order 
to effect its end, however desirable such a regulation 


might be.” 


In further refutation of the positions taken by 
appellant’s counsel, and in support of the decision 


below, we present the following: 
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POINTS AND AUTHORITIES. 


a 


The power to regulate commerce between the States 
was carved out of the general sovereign power held 
by each State and granted by the constitution to the 
congress of the United States. This power was thus 
vested in the congress exclusively, and no State by 
virtue of any power not thus granted, whether under 
the name of police power or under any other name, 
can lawfully infringe upon this grant. This power to 
regulate commerce thus granted to congress is not 
subordinate to any of the powers not granted, but it 
is paramount to all the powers of the States, and any 
act of a State which interferes with interstate com- 
merce in a well known and sound article of commerce 
is unconstitutional and void. 

Railroad Co. vs. Husen, 95 U. S. 465, 471-3. 
Bowman vs. C. & N. W. Ry. Co., 125 U. S. 474, 

475, 479, 480-1, 484-5, 488-9, 497, 507-8. 
Henderson vs. Mayor of New York, 92 U. S. 

271-2. 

Foster vs. Blue Earth County, 7 Minn. 140. 
Mugler vs. Kansas, 123 U. S. 623-4. 

Gibbons vs. Ogden, 9 Wheat. |. 

Brown vs. Maryland, 12 Wheaton, 419, 439, 448. 
Welton vs. Missouri, 1 Otto, 275, 280. 

Passenger Cases, 7 Howard, 283, 426-7, 463-4. 
Chy Lung vs. Freeman, 2 Otto, 275. 

State Freight Tax Case, 15 Wall. 232, 279-80. 
Crandall vs. Nevada, 6 Wall, 35, 44, 48, 49. 
County of Mobile vs. Kimball, ro2 U. S. 691. 
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Hall vs. DeCuir, 95 U. S. 485, 488-90, 497-8, 


513. 

Wabash &c. Ry. Co. vs. Illinois, 118 U. S. 557, 
569, 577. 

Stockton vs. Baltimore &c. R. R. Co., 32 Fed. 
Rep. 9. 


W. U. Tel. Co. vs. Pendleton 95 Ind. 12. 
Graffty vs. Rushville, 107 Ind. 502. 

Swift vs. Sutphin, 39 N. W. Rep. 630. 

In re Barber, 39 N. W. Rep. 641. 

In re Christian, 39 N. W. Rep. 636. 


In Foster vs. Blue Earth County, 7 Minn. 140 (Gil. 
84), at page 145, the Supreme Court of Minnesota, 
said: 

“It is not necessary to expend argument at the 
present day to prove that this power for the regulation 
of commerce granted by the States is vested solely 
and exclusively in congress. The question has been 
most thoroughly examined by the Supreme Court of 
the United States in reference to that portion of the 
grant which refers to the Indian tribes, and it has 
been held by the court that the term ‘commefce’ 
comprehends intercourse of every character with the 


’ 


tribes.’ 


The case of Railroad Co. vs. Hasen, 95 U. S. 465, 
is we claim exactly in point here; the law in question 
in that case prohibited interstate comimerce in Hivé 
cattle, but permitted it in the product of the slaughtered 
animals. 

The law now in question prohibits interstaté com- 
merce in the product of the slaughtered animal, but 


permits it in the live animal. It was arguéd there, as 
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here, that the law was necessary to protect against the 


’” 


“Texas fever;” that the State was the proper judge of 
the necessity of the law, and that it was a proper 
exercise of the police power; but the court held it 
void, and said, at page 471: 

“But whatever may be the nature and reach of the 
police power of the State, it cannot be exercised over 
a subject confided exclusively to congress by the 
federal constitution. It cannot invade the domain of 
the national government.” * * * 

And at page 472 the court said: 

“While we unhesitatingly admit that a State may 
pass sanitary laws and laws for the protection of life, 
liberty, health or property within its borders, while it 
may prevent persons and animals suffering under con- 
tagious diseases, or convicts, etc., from entering the 
State; while for the purpose of self-protection it may 
establish quar. ntine and reasonable inspection laws, 
it may not interfere with transportation into or through’ 
the State, beyond what is absolutely necessary for its 
self-protection, 

“Lt may not, under the cover of the exercise of its 
police powers, substantially prohibit or burden either 


. . " ‘i " | 
foreign or interstate commerce. 


Of course it must be admitted that the power of the 
State over well recognized articles of commerce is 
subject to the same limitations as its power over 
immigrants, for the same clause of the constitution in 
the same words gives the congress the power over 
each. But in the Passenger Cases, 7th Howard, at 
page 420, answering the same argument now urged 
by Gen. Cole in support of this law, Mr. Justice 
Wayne said: 


, 


“The States have also reserved the police right to 
turn off from their territories paupers, vagabonds and 
fugitives from justice; but they have not reserved the 
right of taxation universally as the means to accom- 
plish this object, as they had it before they became 
the United States. Having surrendered to the United 
States the sovereign police power over commerce, to be 
exercised by congress or the treaty making power, it ts 
necessarily a part of the power of the United States to 
determine who shall come to and reside in the United 
States for the purposes of trade, independently of 
every other condition of admittance which the States 
may attempt to impose upon such persons.” 

And in answer to the claim there urged, that to 
protect against paupers and vagabonds the State 
might impose restrictions on a// immigrants, as it is 
here urged that to protect against diseased meat the 
State may prohibit the introduction of a// meat, the 
same learned justice, at page 427, said: 

“But can such a police power be rightfully exercised 
over those who are not paupers, vagabonds or fugi- 
tives from justice? The international right of visita- 
tion forbids it; the freedom or liberty of commerce 
allowed by all European nations to the inhabitants of 
other nations does not permitit; and the constitutional 
obligations of the States of the Union to the United 
States, in respect to commerce and navigation and 
naturalization, have qualified the original discretion of 
the States as to who shall come and live in the United 
States.” 

In answer to the argument that the States have 
unlimited discretion to exclude whom they see fit 
under their unsurrendered police power, the same 


justice said: 
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“That erroneous proposition of the State’s discretion 
in this matter has led to all the more mistaken infer- 
ences made from it. The error arose from its having 
been overlooked that a part of the supreme _ police 
power of a nation is identical, as I have shown it to 
be, with its sovereignty over commerce.” 

And the conclusion is announced that “the laws of 
Massachusetts and New York derive no support from 
police power in favor of their constitutionality.” 

Answering the same argument, Mr. Justice Grier 
said, at page 4603: 

“The argument of those who challenge the right to 
exercise this power for the States of Massachusetts 
and New York on the ground that it is a necessary 
appurtenant to the police power, seems fallacious also 
in this respect. It assumes that, because a State in 
the exercise of her acknowledged right may exclude 
paupers, lunatics, etc., therefore she may exclnde a// 
persons, whether they come within this category or 
not. But she may exclude putrid and pestilential 
goods from being landed on her shores. Yet 2¢ does 
not follow that she may prescribe what sound goods 
may be landed, or prohibit their importation altogether. 
The powers used for self defense and protection 
against harm cannot be perverted into weapons of 


offense and aggression upon the rights of others.’ 


The same argument was again presented to the 
Supreme Court of the United States in Henderson vs. 
The Mayor, etc., 95 U. S., page 264. In this case a 
law had been passed by the State of New York in 
order to protect its people against paupers and crim- 
inals, requiring a bond on behalf of each immigrant 
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that he should be self supporting for ten years. The 
learned counsel for the State said (92 U.S. page 264): 

“The right of the State to exact this indemnity 
cannot depend upon the manner in which it is exer- 
cised after the immigrant has been landed. There is 
no practical mode in which the State can correctly 
decide which of these alien strangers is self support- 
ing. Hence tt may rightfully exact indemnity from 
all.” 

But the court answered this argument and said, at 
page 27: 

“Whatever may be the nature and extent of that 
power (the police power) where not otherwise re- 
stricted, no definition of it, and no urgency for its 
use can authorize a State to exercise it in regard toa 
subject matter which has been confided exclusively 
to the discretion of congress by the constitution. 
Nothing is gained in the argument by calling it the 
police power.” 


In Stockton vs. Baltimore, etc., R. R. Co., 32 Fed. 
Rep. 9, the court said, at page 17, speaking of the 
power to regulate commerce vested in congress: 

“We think that the power of congress is supreme 
over the whole subject, unimpeded and unembarrassed 
by State lines or State laws. In this matter the 
country is one and the work to be accomplished is 
national; and State interests, State jealousies and 
State prejudices do not require to be consulted. / 
matters of foreign and interstate commerce there are no 
States.” 


Hall vs. DeCuir, 95 U. S. 485, is an instructive 
case: A State law had been passed which required 
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those transporting passengers between the States to 
give all persons traveling within the State upon ves- 
sels employed in this business equal rights and privi- 
leges in all parts of the vessel, without distinction on 
account of race or color, and subjected the owners of 
a vessel who excluded colored passengers, on account 
of their color, from the cabin set apart for the use of 
whites, to damages. The Supreme Court held this to 
be a regulation of commerce and void, and said, at 
page 490: 

“Tf the public good requires such legislation it must 


come from congress and not from the States.’ 


LT. 


I'resh dressed beef is perhaps the most uniformly 
sound and wholesome, and the most universally recog- 
nized article of trade and commerce in the United 
States. 

Now, while there are certain subjects in their nature 
local, such as harbor-pilotage, buoys, beacons, bridges, 
etc., regarding which a State may legislate when con- 
gress has not, yet when the subject matter is the free 
transportation or sale of a well recognized article of 
commerce such as fresh dressed beef, the product of 
another State, the subject is in its nature national, 
susceptible of regulation by rules uniform throughout 
the nation, and obviously susceptible of wise regu- 
lation by such uniform national rules only, and iz such 
a case there can of necessity be only one system or plan 
of regulation, and that congress alone can prescribe. 

Any law of a State which in any way prohibits or 


interferes with the free commerce in such a well recog- 


nized article of commerce is void because it attempts 
to exercise a power which the State has granted exclu- 
sively to the congress. 

Mobile vs. Kimball, 102 U. S. 691. 

Brown vs. Houston, 114 U. S. 630. 

The Wabash Ry. vs. Illinois, 118 U. S. 566-577. 

Bowman vs. C. & N.W. Ry. Co., 125 U.S. 480- 

499. 


In Mobile vs. Kimball, 102 U. S. 691:697, the 
United States Supreme Court said: 

“The subjects, indeed, upon which congress can act 
under this power (to regulate commerce) are of infinite 
variety, requiring for their successful management dif- 
ferent plans or modes of treatment. Some of them 
are national in their character, and admit and require 
uniformity of regulation affecting alike all the States; 
others are mere aids to commerce, and can only be 
properly regulated by provisions adapted to their 
special circumstances and localities; ‘of the former 
class may be mentioned all that portion of commerce 
with foreign countries or between the States, which 
consists in the transportation, purchase, sale and 
exchange of commodities. ere there can of necessity 
be only one system or plan of regulations, and that 


congress alone can prescribe.” 


In Brown vs. Houston, 114 U. S. at page 630, Mr. 
Justice Bradley, delivering the unanimous opinion of 
the court on this subject, said: 

“The power of congress is exclusive wherever the 
matter is national in its character or admits of one 
uniform system or plan of regulation, and is certainly 
so far exclusive that no State has power to make any 
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law or regulation which will affect the free and unre- 
strained intercourse and trade between the States, as 
congress has left it, or which will impose any discrim- 
inating burden or tax upon the citizens or products of 
other States coming or brought within its jurisdiction, 
_* * * * So long as congress does not pass any 
law to regulate commerce among the several States, 
it thereby indicates its will that commerce shall be free 
and untrammeled, and any regulation of the subject by 


’ 


the States is repugnant to such freedom. ’ 


In Bowman vs. Railway Co.,125 U.S. at page 501, 
Mr. Justice Field said: 

“What is an article of commerce is determined by 
the usages of the commercial world, and does not 
depend upon the declarations of any State. * * * 
If a State could thus take an article from commerce, 
its power over interstate commerce would be superior 
to that of congress, where the constitution has vested 
ma 
And Mr. Justice Matthews said, at page 490: 

“If from its nature it does not belong to commerce, 
or if its condition from putrescence or other cause is 
such when it is about to enter the State that it no 
longer belongs to commerce, or, in other words, is 
not a commercial article, then the State may exclude 
its introduction, and as an incident to this power it 
may use means to ascertain the fact. And here is the 
limit between the sovereign power of the State and 
the federal power. That is to say, that which does 
not belong to commerce is within the police power of 
the State, and that which does belong to commerce is 
within the jurisdiction of the United States.” 
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In the License Cases, § Howard, 504:599, Mr. Jus- 
tice Catron said: 

“The assumption is that the police power was not 
touched by the contitution, but left to the States as 
the constitution found it. This is admitted; and 
whenever a thing from character or condition is of a 
description to be regulated by that power in the State, 
then the regulation may be made by the State, and 
congress cannot interfere. But this must always de- 
pend upon the facts subject to legal ascertainment that 
the injured may have redress. And the fact must find 
its support in this whether the prohibited article be- 
longs to and ts subject to be regulated as part of 
foreign commerce, or of commerce among the States.” 


It therefore conclusively follows that if fresh dressed 
beef is an article of commerce this State law is void 
because no power but congress could lawfully inter- 
fere with the interstate commerce in it. 


ITT. 


In all cases where the congress has passed no law 
regulating interstate commerce in any well recognized 
article of commerce, that fact is conclusive evidence 
that it intends such commerce to be free, and any law 
of a State which prohibits or restrains it is unconsti- 
tutional and void. 

Brown vs. Houston, 114 U.S. 622, 631. 
Bowman vs. C. & N. W. Ry. Co., 125 U. S. 
485:507. 
Walling vs. Michigan, 116 U.S. 455-6. 
Welton vs. Missouri, 91 U.S. 275, 282. 
State Freight Tax, 1§ Wall. 232. 
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In Welton vs. Missouri, 91 U. S. 282, the court 
says: 

“The fact that congress has not seen fit to prescribe 
any specific rules to govern interstate commerce does 
not affect the subject. Its inaction on this subject, 
when considered with reference to its legislation with 
respect to foreign commerce, is equivalent to a dec- 
laration that interstate commerce shall be free and 
untrammeled. As the main object of that commerce 
is the sale and exchange of commodities, the policy 
thus established would be defeated by discriminating 


legislation like that of Missouri.” 


Mr. Justice Field in the Bowman Case, 125 U. S., 
at page 508, says: 

“Thus the absence of regulation as to interstate 
‘commerce with reference to any particular subject is 
taken as a declaration that the importation of that 


article into the States shall be unrestricted. ” 


IV. 


Any prohibition or restriction of the sale of a 
manufactured product of another State is an unlawful 
restriction of commerce in the article, and is as much 
a violation of the constitution as is the prohibition of 
its importation, . 

Brown vs. Maryland, 12 Wheaton, 419-447. 

Welton vs. Missouri, 91 U.S. 275:282. 

Robbins vs. Shelby Tax District, 120 U.S. 497. 

Bowman vs. C. & N. W. Ry. Co., 125 U.S. 
465-504. 
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We notice that in Butler vs. Chambers, 36 Minn. 
72, the Minnesota Supreme Court said: 

“In the License Cases, 5 How. 504:577, it is said 
‘a State is not bound to furnish a market for imported 
goods, nor to abstain from the passage of any law 
which it may deem necessary or advisable to guard 
the health or morals of its citizens.’ ” 

This was a mere quotation, was obiter dictum, and 
the decision was placed upon an entirely different 
ground. (See foot of page 72.) 

This quotation however is relied on by our learned 
opponent and by the Supreme Court of Iowa, in 
Leisey vs. Hardin, as being the law of the land. 

We think that we can show that it is not, and that 
the proposition at the head of this point is. 

Of course the Supreme Court of the United States 
alone can finally decide this question, and if it Aas 
decided it that ends the matter. 


In Brown vs. Maryland, 12 Wheaton, 417, 439, 447, 
a law of Maryland which required the importer of an 
article to pay a license of fifty dollars for the privilege 
of selling it, was held void because it violated the com- 
mercial clause of the constitution. The question was 
made and necessarily decided. 

Chief Justice Marshall delivered the opinion of the 
court. He said, at page 439: 

“There is no difference in effect between a power to 
prohibit the sale of an article and a power to prohibit 
its introduction into the country. The one would be 
the necessary consequence of the other. No goods 
would be imported if none could be sold.” 

And at page 447 he said: 
“It is inconceivable that the power to authorize this 
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traffic, when given in the most comprehensive terms 


with the intent that its efficacy should be complete, 


should cease at the point where its continuance is : 
indispensable to its value. To what purpose should 
the power to allow importation be given unaccompa- 
nied with the power to authorize the sale of the thing 
imported? Sale is the object of importation, and is 
an essential ingredient of that intercourse of which ' 
importation constitutes a part. /¢ zs as essential an 
ingredient, as indispensable to the existence of the 
entire thing as importation itself. It must be consid- 
ered as a component part of the power to regulate com- | 
merce. Congress has a right not only to authorize 
importation, but to authorise the tmporter to sell.” 
Thus in 1827 this question was decided by the 
United States Supreme Court. That decision has 


oe re 
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never been reversed or modified. 

In 1875, in the case of Welton vs. The State of 
Missouri, the same question again arose and was again ; 
decided. In that case the State undertook to impose : 
a license tax for se//ing the products of other States. 


The decision of the court was unanimous. It ex-’ 

pressly reaffirmed Brown vs. Maryland. The syllabus, 

speaking of the power to regulate commerce vested in 
congress, says (gt U.S. 275): 

“It covers property which ts transported as an arti- 

cle of commerce from foreign countries or among the 

: States, from hostile or interfering State legislation 

until] it has mingled with and become a part of the 

general property of the country. and protects it even 


aM. 


after it has entered a State, from any burdens imposed 
by reason of tts foreign origin.” 
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Mr. Justice Field, who delivered the unanimous 


opinion of all the judges, said at page 282: 


“Tt is sufficient to hold now that the commercial 


power continues until the commodity has ceased to be 


the subject of discriminating legislation by reason of 


tts origin. 


That power protects it, even after it has 


entered the State, from any burdens imposed by reason 


of its foreign origin. The act of Missouri encroaches 


upon this power in this respect, and is therefore in our 


judgment unconstitutional and void.” 


In the License Cases no decision of the court was 


rendered. 


The judges could agree on no principles, 


and so they affirmed the judgments below and each 


wrote an opinion, 


Chief Justice Taney, who had argued Brown vs. 


Maryland for the State, and been defeated and con- 


vinced against his will, said at page 577: 


“But although a State is bound to ‘receive and 


permit the sale by the importer of any article of mer- 


chandise which congress authorizes to be imported, it 


is not bound to furnish a market for it, nor to abstain 


from the passage of any law which it may deem neces- 


sary or advisable to guard the health or morals of its 


citizens.” 


Now what he meant by saying the State was not 


bound to furnish a market we don’t know, but we 
know that he clearly said the State must permit the 
sale, and that even under these remarks this law 


which prohibits the sale is void. 
Mr. Justice McLean at page 587 said: 
“And first it is insisted these laws are unconstitu- 


tional, as they prohibit the importer from selling an 


article he is authorized to import without the payment 
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of an additional duty or impost which the State cannot 
impose. The case of Brown vs. Maryland, 12 Wheat. 
419, is supposed to be conclusive upon this point. 
THIS MAY BE ADMITTED, AND YET IT DOES NOT RULE 
the case before us.” 

And then he goes on to show that this was not a 
sale by an importer. There is nothing in these or any 
of the opinions in. the License Cases which reverses 
or even disapproves the decision in Brown vs. Mary- 


land on this point. 


Thus stood this decision in Brown vs. Maryland 
until 1887, when a statute of Tennessee which re- 
quired all persons selling or soliciting the sale of any 
coods in a certain tax district of that State to pay a 
tax of $10 a week or $25 a day for such privileges. 
One Robbins was selling in that district the goods of 
Rose, Robbins & Co., a Cincinnati, Ohio, firm, and 
was arrested for so doing without a license, and the ) 
case was presented to the United States Supreme ; 
Court, which promptly held, in Robbins vs. Shelby 
Taxing District, 120 U.S. 489 495, 497, that inter- : 
state commerce included the sale as much as the ) 
importation of goods from without the State; that any ' 
tax on or interference with the sale by the State was 
a violation of the constitution; that the Tennessee law 


was void, and discharged the prisoner. ‘ 


In Bowman vs. Chic. &c. Ry. Co , 125 U.S. 465, 


the question was not whether a sale of the liquor might 4 
be prohibited, but whether its importation could be 
restricted. r 


Nevertheless Mr. Justice Matthews, who delivered 
the opinion of the court—five judges—said on this 
subject at page 499: 
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“It is easier to think that the right of importation 
from abroad, and of transportation from one State to 
another, includes by necessary implication the right 
of the importer to sell in unbroken packages at the 
place where transit terminates, for the very purpose 
and motive of that branch of commerce consists in 
the sale and exchange of the commodities transported. 
Such, indeed, was the point decided in Brown vs. 
Maryland, 12 Wheaton, 419, as to foreign commerce, 
with the express statement, in the opinion of Chief 
Justice Marshall, that the conclusion would be the 
same in a case of commerce among the States.” 

And Mr. Justice Field, in his concurring opinion at 
page 504, says: 

“That the right of importation. carries with it the 
right to sell the article imported does not appear to me 
doubtful. Of course 1 am speaking of an article that is 
in a healthy condition, for when it has become put- 
rescent or diseased it has ceased to be an article of 
commerce, and it may be destroyed or its use pro- 
hibited. To assert that under the constitution of the 
United States the importation of an article of com- 
merce cannot be prohibited by the States, and yet 
to hold that when imported its use and sale can be 
prohibited, is to declare that the right which the con- 
stitution gives is a barren one, to be used only so far 
asthe burden of transportation is concerned, and to 
be denied so far as any benefits from such transporta- 
tion are sought. The framers of the constitution 
never intended that a right given should not be fully 
enjoyed.” 

In the same case Mr. Justice Harlan filed a dissent- 
ing opinion, and with him the chiéf justice and Mr. 
Justice Gray concurred, in which no claim is made 
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that the cecisions we have cited were or ought to be 

reversed. Their only claim was that because intoxt- 

cating liquors were injurious to the .race the State 

ought rc) have the pow er to prohibit both importation 
} 
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That opinion admitted that as to articles of com- 
merce not in themselves dangerous to the health, 


morals or safety of the people, like dry goods in the 


, 


Brown case and dressed beef here, sale was a part of 
iiterstate commerce and could not be interfered with 
(pages 518-19). 

But even this was a dissenting Opinion in any event. 
[It is what the law zs wot. The opinions of Justices 
Matthews and Field and the opinions of five of the 
eight judges were that the sale of liquor even 1s as 
necessary an-ingredient of interstate commerce as is 
importation 

However, the Supreme Court held unanimously in 
1827, 1875 and 1887, in the three cases in which it 
was necessary to decide the question, that the sale 
was as necessary an ingredient of interstate commerce 
as the importation. 

We therefore submit that the decision in Brown vs. 
Maryland ts the law of the land, and inasmuch as the 
sale by the importer is as essential an ingredient of 
interstate commerce as is the importation itself, a 
prohibition of the sale of the imported article is as 
much a prohibition of interstate commerce as is the 
prohibition of importation 


See 39 N.W. Rep. 645, 635. 


PR OE I 


4. 


| é 
| 


The statute in question prohibits the sale for human 
food of fresh dressed beef not manufactured from an 
animal inspected by a local Minnesota inspector v4 
within twenty-four hours before its slaughter; prac- 
tically it prohibits the sale of this well known article 
of commerce unless it is manufactured from the 
animal in Minnesota, and thus it prohibits interstate 
commerce in this article, for to prohibit its sale is 
to take away the only motive for importation, and 
thus to practically prohibit importation. 

The law violates section cight article four of the 
constitution because it prohibits commerce in this well 
| known and wholesome article of commerce between 
the States. 

Swift vs. Sutphin, 39 N. W. Rep. 630. 
In re Barber, 39 N. W. Rep. 641. 
. In re Christian, 39 N. W. 636. 
| Harvey vs. Huffman, 39 N. W. Rep. 646. 
Railroad Co. vs. Husen, 95 U. S. 265, 
And cases cited under point I, supra. 


V1. 
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; This law violates the provisions of section two article 
four of the constitution of the United States, which 
provides “that the citizens of each State shall be 
entitled to all the privileges and immunities of the 
citizens of the several States.” 

f This povision of the constitution gives to the 
: citizens of other States the right to introduce and sell 
the product of those States in Minnesota on the same 
terms that her own citizens sell their products. 
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seeking sale here may have been, in fact has been 
carefully inspected in those States both before and 
after the slaughter, and is sound and wholesome; but 
this law prohibits the sale of a// such beef manu- 
factured in other States, no matter how carefully it 
has been inspected, no matter how sound and whole- 
some it may be, while it permits the sale of a like pro- 
duct manufactured in Minnesota. 

Ward vs. Maryland, 12 Wallace, 418. 

Walling vs. Michigan, 116 U.S. 446, 459. 

Tiernan vs. Rinker, 102 U. S. 123. 

Robbins vs. Shelby Co. Tax District, 120 U. S. 

489. 

Bowman vs. C. & N.W. Ry.Co., 125 U.S. 495-6. 

Welton vs. State, 91 U. S. 275. 

Asher vs. Texas, 128 U.S. 129. 

In re Watson, 15 Fed. Rep. 511. 

Millett vs. The People, 117 Ill. 294. 

Cooley’s Const. Lim., page 391. 

Brown vs. Houston, 114 U. 5S. 630. 

Swift vs. Sutphin, 39 N. W. Rep. 635. 

In re Barber, 39 Fed. Rep. 640. 

Harvey vs. Huffman, 39 N. W. Rep. 650. 


In re Christian, 39 N. W. Rep. 636. 


In Ward vs. Maryland, 12 Wall. 418, the statute 
required persons bringing certain articles into the 
State to obtain a license that was not required of resi- 
dents of the State. The court held the act void 
because it thus imposed burdensome restrictions on 
citizens of other States not placed upon the citizens 
of that State. 


~ 


The Illinois dressed beef—the Kansas dressed beef 
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In Walling vs. Michigan, 116 U. S. 446, at pages 
459-60, the court said: 

“It is suggested by the learned judge who delivered 
the opinion of the Supreme. Court of Michigan in this 
case, that the tax imposed by the act of 1875 is an 
exercise by the legislature of Michigan of the police 
power of the State for the discouragement of the use 
of intoxicating liquors and the preservation of the 
health and morals of the people. This would be a 
perfect justification of the act if it did not discriminate 
against the cz¢isens and PRODUCTS of other States in 
a matter of commerce between the States, and thus 
usurp one of the prerogatives of the national legisla- 
ture. The police power cannot be set up to control the 
inhibitions of the federal constitution or the powers of 
the United States government created thereby.” 


Tiernan vs. Rinker, 102 U.S. 123, holds a similar 


State law void on the same ground. 


In Brown vs. Houston, 114 U. S. 630, the Supreme 
Court declared that the power over commerce granted 
to the congress “is certainly so far exclusive that no 
State has power to make any law,or regulation which 
will affect the free and unrestrained intercourse be- 
tween the States as congress has left it, or which will 
impose any discriminating burden or tax upon the 
citizens or PRODUCTS of other States coming or 
brovght within its jurisdiction.” 
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This law is not valid as an inspection law for three 
reasons, 

Ist. Because it prohibits interstate commerce in a 
universally recognized article of commerce and thus 
violates the commercial clause of the constitution as 
we have shown, 

Clause 2, section 8, article 1, which grants to con- 
yress the power to regulate commerce, is not subject 
to the right of a State to pass inspection laws. The 
States are prohibited by clause 2, section 10, article I, 
from laying imposts or duties on imports or exports 
“except what may be absolutely necessary for execut- 
ing its inspection laws,” 

There is no such qualification to the commercial 
clause; that is absolute and without limitation. The 
State is permitted to levy an impost or duty, but only 
so far as may be absolutely necessary to aid proper 
inspection laws. But this authority is confined to im- 
posts or duties, and does not relate to regulations of 
commerce. 

Hence this law,if itt was in form a proper inspection 
law, ts votd because tt prohibits interstate commerce in 
a well known article of commerce, when the exclusive 
power on that subject has been granted to congress 


without any reservation whatever. 


2d. Because the law upon its face shows that it 
was neither necessary to, nor intended to, promote 
the health or comfort of the consumers of fresh meat; 
but that its sole object was to protect the owners of a 
few slaughter houses in Minnesota from a healthy 


competition with citizens of other States. 


' 
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The court will take judicial notice that no ter- 
rible pestilence, directly or indirectly traceable to 
the eating of fresh beef, hung over Minnesota last 
winter and terrified its legislature to pass this law 
to stop its devastating progress. We have all heard 
of disease and death from the want of fresh dressed 
beef, but who ever heard of either, from eating fresh 
beef. 

The court will take judicial notice that the canned 
and cured meats are at least one hundred times as 
liable to cause sickness or injury as are the fresh 
dressed meats, and are ove hundred times more diffi- 
cult of useful inspection than fresh meats, but this 
law requires no inspection of these before or after 
slaughter. The same fresh meat whose sale is pro- 
hibited, forsooth because the steer from which it was 
taken might have had a lump on his jaw, or a tubercle 
on his lung, or a fly spot on his nose, may be sprinkled 
with a little salt, begrimed with a little smoke or 
covered with a piece of tin, and lymps and tubercles 
hurt it no more. The law permits its sale then with- 
out any inspection, It permits the commerce in the 
entrails, the tripe, the sausage, the lard, the tallow, 
in every product of the animal whether cured or 
fresh, except that part which is the most wholesome 
and nutritious and the least liable to become injurious, 
and ¢hat it prohibits. 

Further, as is well said by Gen. Cole at page 20 of 
his brief, “any man may freely import this dressed 
beef for his own consumption.” The law does not 
prohibit the innkeepers of Minnesota from buying this 
beef and feeding their thousands of customers with it, 
(and it is common knowledge that they do buy it 
daily because this is the best, tenderest and most 
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nutritious meat). It does not prohibit the individual 
citizen from buying and using it. In fine, the law in 
no way prohibits the use or consumption of this meat, 
but is limited solely to prohibiting interstate com- 
merce in it. 

Is it not clear then that this law was enacted not to 
protect the health or comfort of the citizen or the 
community, but for the sole purpose of protecting a 
few wealthy citizens from competition with citizens 


cf other States in their meat business? 


3d. Because it makes no distinction in its prohibi- 
tion between pure and healthful food and diseased 
and injurious food. It makes the test of the commer- 
cial quality of the article, not its healthfulness or its 
soundness, not its quality or character, thus seeking 
to separate as it might the evil from the good, but it 
makes the test the place of tts manufacture. 

A piece of fresh beef, sound, wholesome, duly in- 
spected in Illinois in the animal within 24 hours of 
slaughter, cannot be sold, while one inspected in 
Minnesota may be, whether it be sound or rotten. 

The only test is where was the beef manufactured 
from the animal? 

The Passenger Cases, 7 Howard, 426-7, 463. 
Railroad Co. vs. Husen, 95 U. S. 265. 
Kimmish vs. Ball, 129 U.S. 277. 


In Railroad Co. vs. Husen, 95 U. S. 469, Me. 
Justice Strong, speaking of the Missouri law which 
prohibited the introduction of live cattle, said at page 
4069: 

“Whatever may be the power of a State over com- 


merce that is completely internal, it can no more pro- 


es 
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hibit or regulate that which is interstate than it can 
that which is with foreign nations. Power over one 
is given by the constitution of the United States to 
congress in the same words in which it is given over 
the other, and in both cases it is necessarily exclusive.” 

After citing other cases on the subject the opinion 
proceeds, at page 473: 

“Tried by this rule the statute of Missouri is a plain 
intrusion upon the exclusive domain of congress. It 
is not a quarantine law. It is not an inspection law. 
It says to all natural persons and to all transportation 
companies: ‘You shall not bring into the State any 
Texas cattle, or Mexican cattle, or Indian cattle be- 
tween March Ist and December Ist in any year, xo 
matter whether they are free from disease or not; no 
matter whether they may do an injury to the inhabit- 
ants or not; and if you do bring them, even for the 
purpose of carrying them through the State without 
unloading them, you shall be subject to extraordinary 
liabilities.’ Such a statute, we do not doubt, it is 
beyond the power of the State to enact. To hold 
otherwise would be to ignore one of the leading ob- 
jects which the constitution of the United States was 


. ’” 
designed to secure. 


In Kimmish vs. Ball, 129 U.S. 217, a statute of 
lowa was sustained which protected the citizens and 
cattle of lowa from diseased Texas cattle after they 
came into the State: It related only to diseased 
Texas cattle, and imposed no penalty on the owners 
of sound cattle, while the Missouri law and the Minne- 
sota law we are considering make the diseased and 


the sound suffer alike. 
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Mr. Justice Field, in his opinion in 129 U.S.,, at 
page 221, makes clear this distinction. He says: 

“Nor does the case of Railroad Co. vs. Husen, 95 
U.S. 465, upon which the defendant relies with ap- 
parent confidence, have any bearing upon the questions 
presented. The decision in that case rested upon the 
ground that no discrimination was made by the law 
of Missouri in the transportation forbidden between 
sound cattle and diseased cattle, and this circumstance 
is prominently put forth in the opinion. ‘It is no- 
ticeable,’ said the court, ‘that the statute interposes a 
direct prohibition against the tntroduction into the 
State of all Texas, Mexican or Indian cattle during 
eight months of each year, without any distinction be- 
tween such as may be diseased and such as are not.’ 
(Page 4690.) * * * 

“Such a statute the court held was not a quarantine 
law, nor an inspection law, but a law which interfered 
with interstate commerce and therefore invalid. At 
the same time the court admitted unhesitatingly that 
a State may pass laws to prevent animals suffering 
from contagious or infectious diseases from entering 
within it. (Page 472.) No attempt was made to show 
that all Texas, Mexican or Iudian cattle coming from 
the malarial districts during the months mentioned 
were infected with the disease, or that such cattle were 
so generally infected that tt would have been tmposst- 
ble to separate the healthy from the diseased. Wad 
such proof been given a different question would have 


been presented for the consideration of the court.’ 


If the Minnesota legislature had provided that all 
dressed beef should be inspected at the border of the 


om seamen 


State and the sound should be admitted and the un- 
sound turned back, or had it provided any fair method 
of admitting the sound and rejecting the unsound, the 
law would have had the semblance of an inspection 
or quarantine law, but it prohibits interstate com- 
merce in a// fresh meats, whether sound or not. As 
in the Husen case, there is no evidence in this case 
that all fresh meats dressed without the State were 
diseased, or that such fresh meats were so generally 
diseased that the sound could not be separated frofn 
the unsound. On the other hand, we all know they 
are the most wholesome, tender and healthy meats in 
the world. Such a law is void. 


VIII. 


The legislature is not the judge of the necessity or 
limits of the exercise of its police power or the validity 
of its acts. 
It is the province and duty of the courts to look at 
the law itself, its ulterior purpose and effect, and if it 
in fact imposes restrictions upon interstate commerce, 
or restricts the equal privileges and immunities of 
citizens of other States, to declare it void, no matter 
what its form or under what pretense it was enacted. 
Powell vs. Pennsylvania, 127 U. S. 686. 
Mugler vs. Kansas, 123 U. S. 623:661. 
Mayor vs. Louisiana, 118 U. S. 455:462. 
Bowman vs. C. & N. W. Ry. Co. 125 U.S. 465. 
Henderson vs. Mayor of N. Y., 92 U. S. 268. 
Chy Lung vs. Freeman, 92 U. S. 275. 
State vs. Fisher, 52 Mo. 177. 

In re Jacobs, 98 N. Y. 98.” 


& 
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Walling vs. Michigan, 116 U.S. 446. 
Yeck'Wo vs. Hopkins, 118 U.S. 356. 

Case of The State Freight Tax, 15 Wall. 232. 
Watertown vs. Mayo, 109 Mass. 315. 

Austin vs. Murray, 16 Pick. 126. 

Ames vs. County, etc., 11 Mich. 139. 


Mr. Justice Harlan, in Mugler vs. Kansas, 123 U.S. 
623, announced the doctrine which all the above 
authorities adopt. He said: 

“It does not at all follow that every statute enacted 
ostensibly for the promotion of these ends is to be 
accepted as a legitimate exertion of the police power 
of the State. There are of necessity limits beyond 
which legislation cannot rightfully go. * * * The 
courts are not bound by mere form, nor are they to be 
misled by mere pretenses. They are at liberty, 
indeed are under a solemn duty, to look at the sub 
stance of things whenever they enter upon the inquiry 
whether the legislature has transcended the fimits of 
its authority. If therefore a statute purporting to 
have been enacted to protect the public health, the 
public merals, or the public safety, has no real or 
substantial relation to these objects, or is a palpable 
invasion of rights secured by the fundamental law, it 
is the duty of the courts to so adjudge and thereby 
give effect to the constitution. * * * Undoubtedly 
the State when providing by legislation for the pro- 
tection of the public health, the public morals, or the 
public safety, is subject to the paramount authority 
of the constitution of the United States, and may not 
violate rights secured or guaranteed by that instru- 
ment, or interfere with the execution of the powers 


confided to the government.” 
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In Railroad Co. vs. Husen, 95 U. S. 465, the Su- 
preme Court of the United States speaking of the 
duty of the court to ifquire whether the statute 
violated the constitution, and the claim here urged 
that the legislature and not the court is the judge in 
this matter, said at page 473: 

“That inquiry they (certain State courts) have said 
was for the legislature and not for the courts. With 
this we cannot concur. The police power of the State 
cannot obstruct foreign commerce or interstate com- 
merce beyond the necessity for its exercise and under 
color of it. Objects not within the scope cannot be 
secured at the expense of the protection afforded by 
the federal constitution, and as its range sometimes 
comes very near the field committed by the constitu- 
tion to congress, 7¢ 7s the duty of the courts to guard 
vigtlantly against any needless intrusion.” 


In re Jacobs, 98 N. Y. 98, the court said: 

“Under the mere guise of police regulations per- 
sonal and private property cannot be arbitrarily in- 
vaded, and the determination of the legislature is not 
final and conclusive. If it passes an act ostensibly for 
the public health and thereby destroys or takes away 
the property of a citizen and interferes with his per- 
sonal liberty, then it is for the courts to scrutinize the 
act and see whether it really relates to and is con- 
venient and appropriate to promote the public health. 
It matters not that the legislature may, in the title to 
the act, or in the body, declare that it is intended for 
the improvement of the public health. Such a decla- 
ration does not conclude the courts and they must yet 


determine and enforce the supreme law.” 
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REVIEW OF APPELLANT’S AUTHORITIES. 


The appellant in support of his contention cites: 


The Slaughter House Cases, 16 Wallace, 36-63. 
Patterson vs. Kentucky, 97 U.S. §o1. 

Powell vs. Pennsylvania, 127 U.S. 678. 

Butler vs. Chambers, 36 Minn. 72. 

Woodruff vs Parham, 8 Wallace, 129. 

Mugler vs. Kansas, 123 U.S. 623. 

Leisey vs. Hardin, lowa Sup. Ct., Oct. 4, 1889. 
Beer Co. vs. Massachusetts, 97 U.S. 32. 
Fertilizing Co. vs. Hyde Park, 97 U.S. 659. 
Butchers’ Union Co. vs. Crescent City Co., 111 


U.S. 746. 


None of these cases consider or decide the questions 
at issue in this case. None of them are in point. 

In the Slaughter House Cases, 16 Wall. 36-63, the 
State of Louisiana granted to a corporation the ex- 
clusive right to slaughter cattle in New Orleans and 
one or two adjacent parishes, accompanied with pro- 
visions requiring them to furnish proper accommoda- 
tions for slaughtering, and requiring all animals in- 
tended for slaughter in that district to be brought 
there for slaughter 

The parties opposing the law were citizens of Lou- 
isiana, butchers living in New Orleans. 

The only question raised or decided was whether 
this law violated the rights and privileges of those 
citizens under the fourteenth amendment to the con- 
stitution (page 66), and the cases were decided on the 
ground “that the rights claimed by the plaintiffs in 
error, if they had any, were not privileges and immu- 
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nities Of citizens of the United States within the 
meaning of the fourteenth amendment under consid- 


eration.” (Pages 74: 80, opinion.) 


These cases are not in point therefore, because 

ist. No question of a violation of the commercial 
clause was or could be raised. 

2d. The cattle of other States were allowed to be 
handled, slaughtered and sold on the same terms as 
those of Louisiana. So the question of discriminating 
against the citizens or products of other States was 
not raised, nor were the citizens of other States pro- 
hibited from slaughtering their cattle at home and 
trading in their products. 

The law was a simple regulation of slaughter houses 
in a great city, such as any city may pass, and the 


cases raised no question presented in this case. 


Patterson vs. Kentucky, 97 U S. 501, was a case 
where the State, deeming it necessary to, protect its 
people against explosive oils, passed a law providing 
for the inspection of all illuminating oil and forbidding 
the sale of the dangerous oil which failed to stand 
what it deemed the necessary test. 

A citizen of Kentucky who under U. S. patent had 
made some poor oil that would not stand the test, 
assailed the law, and against him it was held a valid 
inspection law, as it certainly was. 

This case is not in point, because— 

1st. The Kentucky law was a proper inspection 
law. It provided means to separate the dangerous 
oil from the harmless, and prohibited the sale of that 
of poor quality and permitted that of good quality 
wherever made. 
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Had it prohibited the sale of all oil, good or bad, 
that was not drawn out of land that had been in- 
spected in the State of Kentucky within twenty-four 
hours before it was drawn, it would have been like 
the Minnesota law and void. 

2d. The commercial clause of the constitution was 
not in question. 

3d. There was no discrimination against the citizens 


or products of other States in the Kentucky law. 


Powell vs. Pennsylvania, 127 U. S. 678; 

Butler vs. Chambers, 36 Minn. 72; 

Mugler vs. Kansas, 123 U.S. 623; 

Leisey vs. Hardin, lowa Sup. Ct,, Oct. 4, 1889, 
are the oleomargarine and liquor cases, and they 
are not in point here, because— 

ist. Had the legal questions presentec in these 
cases been presented under a law prohibiting the 
manufacture, sale or use of fresh dressed beef, they 


would have been decided in favor of the citizen and 


against the law, so radical is the difference between’ 


the articles. 

The only question determined in the first three 
cases above mentioned is whether a citizen of the 
State which enacts the law prohibiting the sale of in- 
toxicating liquors or oleomargarine can in the sale of 
the products ef his own State disregard it on the 
ground that it violates the fourteenth amendment 
which says: “No State shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States. ’ 

These cases decide that such a citizen selling the 
products of his own State must obey such a law and 


that it does not abridge his privileges and immunities. 
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But on what ground do they so decide? 

On the ground that intoxicating liquors and oleo- 
margarine are articles of such a character that it is at 
least a doubtful question whether the public murals, 
the public health and the public comfort are not in- 
jured by their sale or use at all, and that in such a 
case the legislature may decide as to its own cttisens 
and such products of its own State (for the court must 
bear in mind that no question of interstate commerce, 
and no question of the rights of citizens or products 
of other States was in these cases), whether they 
shall be used or sold, and that a person who has per- 
mitted himself to become a citizen of such a State has 
by so doing surrendered his privileges and immunities 
to that extent to his adopted State. 


In Mugler vs. Kansas, 123 U. S. 662, the U. S. 
Supreme Court plainly states this position when it 
Says: 

“There is no justification for holding that the State, 
under the guise merely of police regulations, is here 
aiming to deprive the citizen of his constitutional 
rights; for we cannot shut out of view the fact within 
the knowledge of all, that the public health, the public 
morals and the public safety may be endangered by the 


general use of intoxicating drinks, nor the facts estab- 


lished by statistics accessible to every one that the 
idleness, disorder, pauperism and crime extsting in the 
country are, in some degree at least, traceable to this 
evil.” 

And the court proceeds to say that if on this ground 
the State prohibits, the court will not override the 
legislative will. Indeed, the manufacture and sale of 
intoxicating liquors has always been under police 
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control. It has been prohibited on holidays, and the 
dealers in it have long been required to have a special 


license from the State. 


In Butler vs. Chambers, 36 Minn. 72, the Minne- 
sota Supreme Court said: 


“In People vs. Arensburg, 40 Hun. 358, a convic- 


tion tor the violation of the New York act was sus-. 


tained on the ground that the legislature might not 
only interpose to protect the public health, duz to 
prevent fraud and ttaposition in the simulation of a 
healthy article of food universally consumed by the 
people; and upon this proposition we are disposed to 
vest our decision in this case. z 

And at page 73, speaking of substitutes for butter, 
it said: 

“It is doubtless easy to introduce cheap and un- 
wholesome ingredients into their manufacture, and 
the product is easily passed off on the consumer under 


the semblance of butter without detection or fraud.” 


In Powell vs. Pennsylvania, 127 U.S., at page 684, 
the doubtful character of oleomargarine is recognized, 
and the court said as to the offer of the accused to 
prove that his particular oleomargarine was wholesome: 

“It is entirely consistent with that offer that many, 
indeed that most kinds of oleomargarine butter in the 
market contained ingredients that are or may become 
injurious to health. Zhe court cannot say from any- 
thing of which it may take judictal cognizance that 
mace sed.” * * * 

In the syllabus the court said: 

“Whether the manufacture of oleomargarine or imi- 


tation butter of the kind described in the statute is or 
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may be conducted with such skill and secrecy as to 
baffle ordinary inspection, or whether it involves such 
danger to public health as to require for the protection 
of the people the entire suppression of the business, 
rather than its regulation in such manner as to permit 
the manufacture and sale of articles of that class that 
do not contain noxious ingredients, are questions of 
fact and public policy which belong to the legislative 
department to determine.” 

And the court held in cffect that because tt dtd not 
appear from the face of the statute, or from any facts 
of which the court could take judicial cognizance, that 
the law infringed rights secured by the fundamental 
/aw, the legislative determination of these questions 
bound a citizen of that State as to a manufactured 
product of that State. 


Now how widely different from intoxicating liquors 
and oleomargarine is fresh dressed beet? 

Suppose a State had prohibited the manufacture, 
sale or eating of all fresh dressed meats, and some 
citizens of that State even had raised the question of 
the validity of such a law under the fourteenth amend- 
mnent—how much ot these decisions would be in point? 

When was the vendor of fresh dressed meats ever 
required to prove his character and get a special license 
from the State? When was he ever forbidden to sell 
on election days, holidays, or to minors? 

When did it become “a fact within the knowledge 
of all, that the public health, the public morals or the 
public safety might be endangered by the general use 
of fresh dressed beef?” 

When were “the facts established by statistics ac- 
cessible to every one that the idleness, disorder, pau- 
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perism and crime existing in the country are in some 
degree at least traceable to eating fresh dressed beef?” 
When did fresh dressed beef ever become the 
“fraudulent simulation of a healthy article of food 
universally consumed by the people?” (36 Minn. 72.) 
When were “cheap and unwholesome ingredients 
easily or at all introduced into its manufacture?” 
While the United States Supreme Court says it can- 
not take judicial notice of the fact that many—perhaps 
most kinds of oleomargarine butter in the market do 
not contain ingredients that are or may become in- 
jurious to health (127 U. S. 674), and while it does 
not appear from the face of the oleomargarine statute 
or from any facts of which that court could take 
judicial cognizance, that it infringed the rights of the 
citizens or products of the State enacting the law 
under the fourteenth amendment, and while the pre- 
sumption against the wholesomeness of oleomargarine 
was so strong in the judicial mind that proof of the 
wholesomeness of a single article could not overcome 
it—it is to our mind clear and certain that that court 
and all courts must and will take judicial cognizance 
of the wholesomeness of fresh dressed beef, and that 
the presumption agains? the validity of a law prohibit- 


oreat as was that in 


ing its importation or sale is as g 
favor of the oleomargarine law, and that in order to 
sustain such a law @¢ must be proved not only that the 
beef 2K giestion 1n the CaSC, but all fi esh dressed beef 
shut out by such a law, is diseased and dangerous to 
health. 

Indeed the Supreme Court itself has said it. In 


Kimmish vs. Ball, 129 U.S. 221-2, discussing R. R 


Co. vs. Husen, 95 U. S., where it took judicial 


notice that Texas, Mexican and Indian cattle were 


wholesome, and annulled a law prohibiting commerce 
in them, it says in substance that the only thing that 
could save such a law would be proof that all such 
cattle were diseased. 

Certainly the presumption in favor of fresh dressed 
beef is greater than that in favor of live cattle, for the 


vitals, entrails, blood, all the disease producing parts, 


have been removed. 

We maintain, therefore, that under these decisions, 
it is clear that fresh dressed beef is not to be classed 
with intoxicating liquors or oleomargarine, and that 
upon the question of the validity of a law prohibiting 
its manufacture, use or sale, the decision of all courts 
must be against the law under the fourteenth amend- 
ment alone. 

2d. The laws under consideration in these four 
cases prohibited the manufacture and sale of all liquor 
or oleomargarine whether produced or owned in or 
out of the States passing the laws. There was no dis- 
crimination against the citizens or products of other 
States. 

But the Minnesota law prohibits commerce in all 
manufactured products mentioned in it that are pro- 
duced in other States, while it permits it in like manu- 
factured products of its own State, thus discriminating 
against the citizens of other States who own, as in the 
case at bar, their products, and in favor of her own 
citizens. 

3d. Inthe first three cases we are discussing, the 
commercial clause of the constitution was not in ques- 
tion. It is not referred to except in Butler vs. Cham- 
bers, 36 Minn. 72, and what is said there is obdtter 
dictum, and the decision is distinctly placed on another 
ground. The cases all arose between citizens of the 
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States enacting the laws and their respective States, 
and over products of those States. No question of 
conflict of the federal and State jurisdiction over the 
subject matter arose or was considered, and therefore 


they do not reach that question. 


We have cited the authorities which prove that the 
Minnesota law is void because congress alone has 
power to regulate interstate commerce in so_ well 
known an article of commerce as fresh dressed beef. 
(See Points I, II], supra.) There is nothing in these 
decisions to the contrary. 

In the case of Leisey vs. Hardin, the lowa Supreme 
Court, like the legislatures and people of that State, 
flies in the face of all reason and authority when 
intoxicating liquors are mentioned. 


It holds that that State may prohibit the sale of 


imported liquors in unbroken cases. No authorities 


outside of Lowa are cited to sustain it, and it will be 
reversed as scon as the case reaches Washington. 
The law on the subject is settled for this country, and 
this decision is a mere partisan attempt of that court 
to advance for the moment the present ism of Iowa. 
(See Point IV, supra.) 

The case is not in point in any event on the first 


two crounds above named. 


Woodruff vs. Parham, 8 Wall. 129, was the case of 
a tax on a// sales at auction. 

It is not in point because— 

tst. The law which simply imposed a tax on all 
auction sales did not prohibit the importation or sale, 
or unnecessarily burden the commerce in the products 


of other States. 


—_—" —_—— 


2nd. It did not discriminate against the citizens or 
products of other States, but treated them exactly as 
it did the products of that State. 


Beer Co. vs. Massachusetts, 97 U.S. 33; 

Fertilizing Co. vs. Hyde Park, 97 U. S. 659; 

Stone vs. Mississippi, 101 U. S. 814; and 

Butchers Union Co. vs. Crescent City Co., 111 

U.S. 746, 

were all cases where the States or municipalities had 
in terms granted monopolies to certain corporations, 
and subsequently the States and municipalities in the 
exercise of their police power passed acts depriving 
the corporations of some parts of their monopolies. 
The corporations appealed to the courts on the ground 
that these later acts impaired the obligation of their 
contracts. 

The cases were all decided, not on the ground that 
the police power was superior to the constitution and 
authorized the States and cities to impair the obliga- 
tions of their contracts at will, but on the ground that 
there never were any contracts to impair; that it was 
not in the power of the States and cities to make such 
contracts, create such monopolies, and grant by con- 
tract tu private corporations their right to protect the 
health of their citizens. 

Beer Co. vs. Massachusetts, 97 U.S. 28:33. 

Butchers Union Co. vs. Crescent City Co., i11 
U.S. 7§2. 

Fertilizing Co. vs. Hyde Park, 97 U. S. 670. 

Stone vs. Mississippi, 101 U.S. 8109. 


These cases have no bearing upon the question at 
bar whatever. 


48 


It remains to notice a few of the claims of appel- 
lant’s counsel, | 


A. 


It is persistently urged by appellant’s counsel that 
there is no way in which sound dressed beef can be 
distinguished from unsound except by an inspection 
of the live anima! by a local inspector in Minnesota 
within twenty-four hours of slaughter. (Page 9 Brief.) 

We deny this proposition. 

We submit, that the court cannot take judicial 
notice that this proposition is true, and that it must 
take judicial notice that it is false. It must take judi- 
cial notice of the following facts: 

ist. The fresh meats consumed by Minnesotians 
were never inspected on the hoof by State or city 
inspectors before April, 1889, yet population has 


increased and the death rate has been low. 


2d. No disease or pestilence traceable to eating 
fresh meats has ever visited the State or its’ people, 


or the people of any part of the Union. 


3d. Fresh dressed beef has been used for human 
food, without government inspection on the _ hoof, 
from time immemorial, by both savage and civilized 


men, and no disease or death has resulted from it. 


4th. Minnesota does not possess all the wisdom 
and knowledge on earth as to inspection of cattle, and 
sound beef taken from a steer that has been inspected 
and found healthy within 24 hours of slaughter by a 
State inspector of Illinois, is entitled to the benefit of 
the Minnesota market as much as if the steer had been 
inspected here. 


“4 
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These things the court must take judicial notice cf, 
and they are sufficient to prove that there was no 
vital necessity for such a law. 

Chy Lung vs. Freeman, 92 U. S. 275:280. 

There are other considerations here which the court 
should bear in mind. 

If the State can prohibit interstate commerce in 
beef, unless the live stock is first inspected here, it 
may in fish unless they are first inspected when caught. 
It may in butter and cheese and milk and leather, 
unless the cow from which they are drawn is first 
inspected here. It may in wool and all clothing 
made from it, unless the sheep is first here inspected. 
It may in cotton and clothing made from it, unless 
the cotton and the ground that produces it is inspected 
in Minnesota before the cotton is picked; and there is 
no product of the agriculture or manufactures of 
other States that this State may not thus exclude; 
none of this State that every other may not exclude. 

The argument of the learned General here, as Judge 
Blodgett well remarks, is more specious than sound, 
and cannot prevail. (See 39 N.W. Rep. 636.) 


b. 


Another argument presented is that this law does 
not exclude dressed beef made in another State, 
because it permits cattle to be brought here from 
another State and slaughtered, and it is claimed that, 
cattle are simply another form of dressed beef, and 
that it is within the province of an inspection law to 
prescribe the form in which the article may be sold. 
(Pages 9:17:43, Brief.) 


5O 


In Turner vs. Maryland, 107 U.S. 105, the court 
said: 

“Recognized elements of inspection laws have 
always been quality of the article, form, capacity, 
dimensions and weight of package, and mode of put- 


ting up and marking or branding of various kinds.” 


Sut we think it is rather too great a stretch of this 
power of inspection for the State to meet a piece of 
fresh meat at the borders of the State and require it 
to be put into the form of a live ox before it can be 
imported or sold. 

Fresh dressed beef is one article of commerce; live 
cattle is another; but live cattle are not another form 
of dressed beef. Milk, butter, hides, leather, cheese, 
tripe, sausage, horns, are all articles of commerce; 
they are all products derived from cattle; but live 
cattle are not anether form of milk, butter, &c.; nor 
is it any defense for a law which violates the consti- 
tution by prohibiting interstate commerce in one of 
the best known articles of commerce, that it does not 


prohibit it in any or all others. 


hee 

It is repeatedly urged that the State may enact 
inspection laws and may prescribe reasonable means 
through those laws of ascertaining whether a given 
article is sound or unsound, and may reject the 
ynsound because it does not belong to commerce, and 
that this law is one of these reasonable means. 

Pages 19:31, Brief. 

Now, we deny this proposition zz foto, on the 

ground that over a well recognized article of com- 


merce congress alone has jurisdiction, and every 
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interference with interstate commerce in it is void. 
(Points I, II, supra.) 

But if the proposition were admitted, this law which 
prohibits ¢nterstate commerce in all fresh dressed meats 
produced in other States, but permits the use and 
consumption thereof by its people without inspection, 
permits the same meat excluded while fresh to be im- 
ported and sold without inspection when seasoned 
with a little salt or covered with a little tin, which 
permits commerce in a like product of Minnesota 
while prohibiting it in the same product inspected in 
the same way in Illinois, 7s not a reasonable or any 
means of ascertaining whether the article belongs to 
commerce or not, or of excluding it if found delete- 
rious to the health or morals of the community. 

It is a studied attempt how wot to ascertain that 
fact, and its every line shows that its sole object and 
only effect is to ascertain what fresh dressed meats be- 
long to interstate commerce and what belong to State 
commerce, and to prohibit commerce in the former 
and permit it in the latter. It is void in amy view. 


(Point VII, 2d, 3d, supra.) 


LD). 


Again, our learned opponent argues that this law 
in no way interferes with interstate commerce, because 
it only acts upon the article by prohibiting its sale 
after its arrival in the State, and that this in no way 
affects interstate commerce in it. 

Henderson vs. Mayor, 92 U.S. 259, passed on such 
a law. It required the master of a vessel to do noth- 
ing and pay nothing until twenty-four hours after his 


passengers were landed in the State, and then it re- 


o2 


quired him to pay for the privilege of landing his 
passengers. The same argument was urged there; 
but the court said, at page 274: 

“The effective operation of the law commences at 
the other end of the voyage. The master requires of 
the passenger, before he is admitted on board, a part 
of the passage money which he knows he must pay 
for the privilege of landing him in New York,” and 
the law was held void. 

So here, the prohibition of the sale of this article of 
comn.erce on its arrival in Minnesota commences its 
effective operation at the other end of the voyage, and 
absulutely prevents the importation. It has, and its 
sole purpose was to have the same effect as if it had 
provided, “No fresh dressed meats from other States 
shall be imported into the State of Minnesota;” for 
who will import if he may not sell? All the cunning 
verbiage of the law and its title are simply to conceal 


and yet effect this one object. 


7 
|: 
a* 


We think the propositions upon pages 40 and 41 of 
appellant’s brief are unsound, and the learned counsel 
has certainly been very unfortunate in citing authori- 
ties to sustain them. 

Ist. Beer Co. vs. Massachusetts, 97 U. S. 33; 
Hyde Park vs. Fertilizing Co., 97 U.S. 670; Butchers 
Union Co. vs. Crescent Laity oe., £88 iJ. ao 7 ee, ae 
net hoid that the constitutional prohibition against a 
law impairing the obligation of contracts yields to 
the police power of the State. On the other hand, 
those cases all hold that the contracts which it was 


claimed were impaired by the second action of the 
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State never in fact existed, because it was not within 
the power of the States to make the contracts or grant 
the monopolies to private corporations there claimed 
to have been made and granted. This is uunques- 
tionably the law. But it does not followthat because 
a grant of governmental powers toa private individual 
is void, all the grants made by the States to the 
United States are alsu void whenever the States choose 
to use their power ‘o protect their people: such arule 
dissolves the union. And one step more, that the 
safety of the individual is the highest law, and that 
whenever the individual deems it necessary to do any 
act to protect his safety, his health or his comfort, his 
power is superior to that of the State, resolves gov- 


ernment and society into anarchy and barbarism. 


2d. Powell vs. Pennsylvania, 127 U.S. 686, does 
not hold that a “citizen of New York, while he may 
import, cannot sell a pound of oleomargarine in 
Pennsylvania because in the exercise of the police 
power the latter State has absolutely prohibited its 
sale.” No such question arose, for, the. citizen and 
product in that case were both of Pennsylvania | 

Again, if that question had arisen it could be truth- 
fully said in that case that under that law the citizens 
of other States enjoyed the same privileges and im- 
munities as the citizens of Pennsylvania. But urder 
the law here in question interstate commerce by the 
citizens of other States in the products of their States 
is absolutely prohibited, while that same commerce is 
permitted to the citizens of Minnesota in the products 
of its State. 


3d. Patterson vs. Kentucky, 97 U.S. 501, does 


not hold that “a citizen of New York who has a patent 
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for an illuminating oil cannot sell it in Kentncky, be- 


cause in the exercise of the police power for the 


protection of the lives of her citizens she has abso- 

lutely prohibited its sale.” For in that case it was 

not claimed that either Mr. Patterson or his product 
were of any other State than Kentucky (page 503), 
so the rights of citizens of other States were not in 
question, 

Again, the same test and the same prohibition under 
the Kentucky law applied to the citizens and products 
of other States that applied to the citizens and pro- 
ducts of Kentucky, so there was no discrimination, and 
the Kentucky law was a reasonable inspection law, by 3 | 
means of which harmless oil could be separated from | 
explosive, while the law in question in this case, as 
we have shown, meets none of these requirements. 

4th. Mugler vs. Kansas, 126 U.S. 623, does not 
hold that a “citizen of New York owning a brewery in | 
Kansas can neither use it nor recover for its destruc- 
tion by the exercise of the police power of the State, | 
declaring that beer shall neither be manufactured nor 
sold,” nor was any such question in that case. Mr, 

Mugler was a citizen of the State of Kansas. (Page 
626.) 


[In that case it was properly held that “a prohibi- 


ee 


tion simply upon the use of property of a citizen of 
that State for purposes that are declared by valid 
legislation to be injurious to the health, morals or 
safety of the community, could not in any just sense 4 
be deemed a taking or an appropropriation of prop- 
erty for the public benefit.” (Pages 668-9. ) 

It had been held ever since the opinion of Mr. 


Justice Miller in the Slaughter House Cases, 16 Wal- 


lace, pages 74:80, that a person who has permitted 
himself to become a citizen of such a Stateehas by so 
doing surrendered the privileges and immunities he’ 
held as a citizen of the United States to such an ex- 
tent to his adopted State by becoming its citizen, that 
he could claim no special privileges and immunities 
under the fourteenth amendment to the constitution 
as against such legislation, and it was therefore held 
in this case that no right, privilege or immunity 
secured to Mr. Mugler by the constitution of the 
United States was infringed. (Page 675.) 

Here certainly was no holding that private prop- 
erty could be taken for public use without just com- 
pensation under the police power of the State, 


notwithstanding the constitution, but a plain decision , 


that no private preperty Aad been taken for public 


use. 


sth. Infected goods and diseased meats do not 
belong to commerce; they are not articles of com- 
merce, hence their importation and sale may be pro- 
hibited by the States, and they may use means suit- 
able for the purpose to separate such goods and meats 
from the sound and wholesome, but they cannot for 
this purpose prohibit interstate commerce in a// goods 
or in a// meats. They cannot prohibit either the im- 
portation or sale by the importer of any sound article 
of commerce, under the pretense that there may be 
some portion of the article that is unsound. “They 
may not under the cover of exerting their police 
powers substantially prohibit or burden either foreign 
or interstate commerce.” Bowman vs. Chicago Ry. 
Co., 125 U.S. 491:493:495:497. 


The above case holds no other doctrine, and the 
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counsel’s citation of it is unfortunate. To his ques- 


tion, “Whence comes the peculiar omnipotence of the 
commercial clause to strike down the police power of 
the State, which confessedly does not exist in regard 
to the other clauses of the constitution?” (page 41, 
Brief), we answer— 

ist. The omnipotence of the commercial clause 
comes from the letter of the constitution itself, which 
is the supreme law of the land, and which grants the 


power to regulate commerce to congress exclusively, 


Point VII, 1st), and by this clause the States save 

surrendered to the United States the sovereign police 

power over commerce to be exercised by congress. 
Passenger Cases, 7th Howard, 426-7. 


Railroad Co. vs. Husen, 95 ee 3 471-2. 


2d. The omnipotence of the commercial clause 
rests also upon the uniform decisions of the courts, 
which have always jealously guarded the exclu- 
sive power of congress to regulate commerce, and 
have promptly adjudged void every interference of the 
States therewith in every case where the subject, like 
dressed meats, is in its nature national and susceptible 
of regulation by rules uniform throughout the nation. 
(See Points Land II, supra.) 

3d. Wedo not confess but deny that the police 
power of the States is in any case superior to any of 
the other clauses of the constitution of the United 
States, and we submit that we have shown that the 
authorities that the learned coynsel has cited hold no 
such doctrine, but simply hold that the action of the 
States in those cases did not violate the clauses of the 


constitution respectively in question. 


F. 


In answer l, the stirring appeal which is found in 
the last paragraph of the learned counsel’s brief, we 
might say: 

Within the last three years two gigantic corpora- 
tions composed of the wealthiest and most influential 
citizens of the State of Minnesota have constructed 
vast shambles in the cities of St. Paul and Minne- 
apolis, and conceived a far-reaching scheme by which 
to their hoarded millions they hope to add millions 
more. Financially powerful and politically omnipo- 
tent in our State, legislatures are in their presence 
like reeds before the wind. Already they have passed 
this law, which puts in their absolute control the 
prices at which all fresh meats in Minnesota shall be 
sold to consumers, and places no limit but their own 
greed upon the millions that shall fill their coffers. 

The prices of fresh meats to the consumers advance 
in the State until already the leading inn-keepers and 
wealthier families of the State are forced to purchase 
their supplies for consumption in .Kansas City and 
Chicago, where the competition of the world keeps 
them cheap, while men of moderate means and the 
sons of unremitting toil are compelled to feed them- 
selves‘ and families largely upon the cinned and 
cured meats happily not yet in the grasp of these 
monopolies. 

Nor is this the end. When next the legislature 
meets it is proposed, we expect, to protect the health 
and public safety of the citizens of other States 
against the pure blood shorthorns reared and pam- 
pered for exhibition in Minnesota (page 8, appellant’s 
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brief,) by providing through another law that no live 
cattle raised in the State of Minnesota shall be shipped 
or sold to any one beyond the boundaries of the 
State, until they have been inspected by local 
Minnesota inspectors at the shambles of these 
corporations within twenty-four hours after their 
slaughter; and this to the end that the producers of 
Minnesota may contribute their proper share, as the 
consumers are now doing, to the wealth of this all- 
powerful combination. Flushed with success and 
easily triumphant in every branch of our State gov- 
ernment except in the judicial, they stand now before 
this court, ably, honorably and properly represented 
by their learned counsel, who properly appears 
for the State (for in money and influence they are the 
State), and, shouting the misleading motto, “salus 
populi suprema lex,’ they demand that this court, to 
vratify their overweening avarice, shall set the seal 
of its approval upon that hated doctrine of nullification 
which the wisdom and patriotism of a century have 
condemned. Will the court do this? That is the 
question, 

The above is no fancy picture, and this zs the ques- 
tion for the court; but we place our argument in this 
case upon what we deem a higher plane. The court 
to which we are now addressing ourselves we know 
considers neither the passions, prejudices or jealousies 
of rival corporations, States or people, and we con- 
vratulate ourselves that in the consideration of this 
case we shall get that calm and judicial consideration 
and deelaration of the law as it is by the grants made 
under the constitution, and by the repeated decisions 


of the courts, which alone we seek. And in this be- 


r 
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of 


lief we rest our case in conclusion upon no appeal to 
passion or prejudice, but upon these well established 
principles of law: 

ist. Sound and wholesome fresh dressed beef isa 
well recognized article of interstate commerce, national 
in its character, and subject to regulation by one uni- 
form system of rules throughout the United States. 

2d. Over such a subject matter the power of con- 
gress to regulate commerce among the several States 
is exclusive, and this law, which absolutely prohibits 
the sale of this article when produced in another State 
than Minnesota, and which thereby prohibits inter- 
state commerce in it (see Point IV, supra), is uncon- 
stitutional and void, because it violates the commercial 
clause of the constitution. (Points I-LV, supra.) 

3d. This law permits commerce in this manufac- 
tured product when dressed in Minnesota, but pro- 
hibits it in the product when dressed in other States, 
and thereby deprives the citizens and products of 
other States of the privileges and immunities enjoyed 
by the citizens of Minnesota, and is therefore void. 
(Point VI, supra.) 

4th. This law cannot be sustained as an inspection 
law, for the court must take judicial notice that fresh 
dressed meats are ordinarily nutritious and wholesome; 
that no pestilence or disease has generally prevailed 
in Minnesota or any other State from their use or 
abuse; that from time immemorial both the savage 
and civilized man has used them without deleterious 
effect and without inspection on the hoof, and that 
this custom prevailed in Minnesota until April, 1889; 
that this law permits the consumption‘and use by the 
citizens of the State of the fresh meats produced in 


60 


other States, while it prohibits simply their sale; that 
it permits interstate commerce in these same meats 
without any inspection as soon as they are salted, 
smoked or canned; that the sale and use of 
canned and cured meats’ without inspection is 
more dangerous than the sale and use of fresh 
meats; that no evidence was introduced in this 
case that a// fresh dressed meats produced without 
the State were diseased, infected or injurious to health; 
that this law does not seek to separate the sound 
dressed meats from the unsound, but uses the means 
to separate only the products of other States from the 
products of this State, and prohibits commerce in the 
former regardless of their charatter., 

From these facts, of which the court must take 
judicial notice, the conclusive presumption arises in 
this case, as it did in Railroad Company vs. Husen, 
97 U.S. 464:471-3, (only with greater force, by as 
much as the dressed product of the animal, freed trom 
its blood, its entrails and it vitals, ts less likely to pro- 
duce disease than is the live animal), that this law was 
not enacted for the purpose of protecting, and does 
not use suitable means to protect the public health or 
safety, but under this mere pretense is directed to the 
protection of the manufactured products of Minnesota 
against the manufactured products of other States. 

And this presumption is so strong, so conclusive 
from the foregoing facts of which the court must take 
judicial notice, that it sweeps away the pretended 
presumption spoken of at the foot of page 45 of ap- 
pellant’s brief, in favor of the law resulting from the 
mere fact that the legislature passed it. To overcome 


this presumption against the law, there must have 


been proof that a// dressed meats from other States 


were infected with disease, or so generally infected 
that it would have been impossible to separate the 
healthy from the diseased. 

Kimmish vs. Ball, 129 U.S. 221. 

Railroad Co. vs. Husen, 95 U.S. 473. 

Point VII, supra. 


No such proof was or could be produced, because 
the fact is otherwise. 

We respectfully submit that the judgment below 
should be affirmed. 


St. Paul, Nov. 1 A388 , yf hy 
Wt; Mlawborv 
WALTER H. SANBORN, 
Attorney for Respondent, 


Supreme Court of the United States. 


OCTOBER TERM, 1888. 


NO. 1346. 


THE STATE OF MINNESOTA, Appellant, 
vs. ; 


HENRY E. BARBER. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE DISTRICT 
OF MINNESOTA. 


BRIEF OF 


GEO. W. MCCRARY AND 
WALLACE PRATT, 
Of Counsel for Appellee. 


Supreme Court of the United States. 


OCTOBER TERM, 18898. 


NO. 1346. 


THE STATE OF MINNESOTA, Appellant, 
vs. 


HENRY E. BARBER. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE DISTRICT 
OF MINNESOTA, 


BRIEF OF 


GEO. W. MCCRARY AND 
WALLACE PRATT, 
Of Counsel for Appellee. 


x van 
‘gain : 4 
3 ae} | 
ba 
whe er a eee 
yee & iF sha % 
er, Mos 


ea | 
tage iad 
¥ 
> 


Supreme Court of the United States. 


OCTOBER TERM, 1889. 


THE STATE OF MINNESOTA, 


MS. No. 1346. 


HENRY E. BARBER, 


1; | hl lier, 


BRIEF FOR APPELLEE. 


STATEMENT, 


The appellee, Henry K. Barber, aot) September 
16, ISS, filed lis petition in the Cireuit Court of 
the United States for the District of Minnesota. 
alleging threat he Wiis unlaw fully restrained of his 
liberty Ih the sheriff of Ramsey County, Minne- 
sota, setting forth the pretended) cause of restraint, 
and praving for a writ of Aabeas corpus and a dis- 
charge from such unlawful restraint and imprison. 
ment. 5 | 

A writ of Aaheas corpus, pursuant to. the 
prayer of the petition, was issued and served on 
the sheriff of Ramsey County, who produced the 
body of said appellee before the judge of the 


L nited States Cireuit ('ourt. anid returned that hie, 


? 
is sheriff of ssid [amises ( “Ounty sic il keeper of the 
COMMON jul, held std appellee I) virtue of a VW rit 
of commitment from one of the justices of the 


peace in and for said county, as follows: 


CSrpate OF MINNESOTA, } 


= 
* 


“Counts of Ramsey. 
~The ‘state of \Minnes ta to ‘Uli constable and the 
keeper of the common jail of said county: 

“Whereas, a justice court held at my office, im 
said county, for the trial of Henry BE. Barber for 
the offense hereafter stated. the said Henry E. Bar- 
hep Wiis convicted of having (>}) the loth day of 
September, A.D. 1Psso.in the said county, wrongfully 
and unlawfully offered and exposed) for sale, and 
having sold for human food a certain quantity, to- 
wit, one hundred pounds, of fresh uncured beef, 
which said beef was then and there oa partor an 
nnimal which had been slaughtered in the State of 
[linois, and which animal had not been inspected 
nel certified before slaughter Ih) cil INspector ‘lp)- 
pointed under the laws of the State of Minnesota, 
and upon conviction the said court did adjudg@e and 
determin tlieat the ssa Henry i. barber be duly 
Unprisoned in the common jail of said county for 
the period of thirty days. Therefore vou, the said 
constable. are commanded forth ith to CONVEY the 
snc Henry I. Barber ch the sila keeper, nid Vou, 
the said keeper, are hereby commanded to receive 
the said Henry BE. Barber into your custody in the 
sic jal, and to confine hin therein for the period 
of thirty days from = this date, or until he shall 
he thenee discharged I) due COLUPSE of law. 

“Given under my hand this 16th day of Sep- 
tember, A. DL. Tas. 

| Signed | Winttram CLark, 
“Justice of the Peace.” 


) 
” 


Thereupon the question of the legality of such 
commitment and imprisonment of the appellee was 
argued and submitted to the Cireuit Court, which 
took the same under advisement, and afterwards, 
and On) September 235, 1338, ordered the discharge 
of the prisoner, and rendered final judgment ae- 
cordingly, from \\ hich the State of Minnesota duly 
appealed to this court. 

Krom the petition of the appellee for the writ 
of habeas corpus, the order of commitment, and 
the opinion of the elreult judge, coples of which 
appear in the printed transeript of record, it ap- 
pears that the appellee Wits charged with, and con- 
viceted of, a violation of an act of the legislature of 
the State of Minnesota, entitled, “An act for the 
“protection of the pullic health by providing for 
“the Inspection of cattle, sheep and swine, designed 
“for slaughter for human food,” and approved 
April 16, 1889; which act is as follows: 

“SECTION IL. The sale of any fresh heef, veal, 
mutton, lamb or pork for human food in this state, 
except iis heremafter provided, Is hereby prohib- 
ited. 

“SroTion 2. It shall be the duty of the sev- 
eral local boards of health of the several cities, 
Villages, boroughs and tow ships within this state, 
to apport ohe or more llspectors of cattle, sheep 
and swine, for said city, village, borough or town- 
ship, who shall hold their offices for one vear, and 
until their successors aretappoimted and qualified, 
and whose authority and jurisdiction shall be terri- 
torially co-extensive with the board so appointing 
them: and said several boards shall regulate the 


form of certificate to be issued I» ~ueh Inspectors 


and the fe > he praat them by the person apply 
ihe for sueh / deena. Which fees shinl| by lhe? 
vreater than are setually HeECESsSaT to «defray the 


costs of the inspection provided | ‘or in section three 
(3) of this aet. 

“Srovion 3. Tt shall be the duty of the im 
=pectors ‘ty porn teva] hereuna P ae INisyo c*t all enttle. 
sheep aed swine slaughtered for human food with- 
in their respective jurisdictions, within twenty-four 
Hours before the slnuehter of the site. nia if 
found healthy and in) suitable condition to be 
slaughtered for human food, to give to the appl 
cant a certifiente In writing to that effect. Tf found 
unfit for food by reason of infectious disease, such 
Inspectors shall order the Hnitnediate removal suliel 
destruction of such diseased animals, and no labal- 
ity for damages shall acerne by reason of such 
action. 

“Srerion 4.0 Any person who shall sell. ex- 
Hose oF offer for sale for lumian food, in this state, 
nk fresh beef, veal, rititton, laud (oy pork Whatse- 
ever, Which has not been taken from oan antial 4 
speeted and certified before slaughter by the proper 
local inspector appointed hereunder, shall be 
deemed lil \ of il miisclempennor, hid thppon CONVIC- 
tion thereof shall bo punished by ao tine of not 
more than one hundred (100) dollars, or by im. 
prisonnment Lleol exceed ne three nionths for ench 
offense. 

“SrevTion oO. bach and every certificate made 
by inspectors under the provisions of this act shall 
contain a statement to the effect that the animal or 
aniiads Inspected, des ribine them is to kine “nid 
sex, Were at the date of such inspection. free from 
Isease, apparently in) good health 


: - . 
nid lk oT Conadii1od When Inspected to ti slnueht- 
1 


° = : e 
all IPLICATION Of ¢ 


ered { | hurr Food: it duplicate of which certifi 


*) 


cate shall be preserved in the office of the Inspector. 

“Srorion 6. Any inspector making a_ false 
certificate shall be liable to a= fine of not less than 
ten (10) dollars nor more than hfty (50) dollars 
for each animal falsely certified to be fit for human 
food under the provisions of this act. 

“SECTION 7. This act shall take effect and be 
iN) force freon ania after its J vissadoe, 


“Approved April 16, A. D. 1889.” 


The violation charged it the complaint, ana 
for which the appellee was convicted, consisted in 
his having wrongfully and unlawfully offered and ex. 
posed forsalecandsold for human food.in sald County 
of Ramsey, “a certain quantity, to-wit: one hundred 
“pounds, of fresh) Hneured beef. which ssid beef 
‘was then and there a part of an animal which had 
‘heen slnunehtered iT the sstute of Tlinets, and had 
“hot heen Ispected nicl (*t rtitiedt before slaughter 
“by an Inspector appoimted under the laws of the 
“State of Minnesota.” 

The petition for the writ contained the follow- 
Ing admission: 

° . “—— » 

“Your petitioner further shgws that at the 
time anal place charced in sal athiday it ana Cor): 
plane lhe offered feo snle ane actually sola il (jllah- 
tity of fresh uneured beef. then and there intended 
the same for consumption as human food in’ satd 
County of Ramsey and State of Minnesota, which 
beef was the part of an animal which had been 
slaughtered 1} the State Of [liners and therefrom 
carried te silat County of Ramsev ana State of 
Viinnmesota. nid Wiis perfectly healthy anil aT all re- 
sy (‘Ts proper ict <ultable fer human foodt, but ssid 


{} 


] 


animal dad not been inspected alive within sated 
Clounty of Rarse bheor’ within suc State of Minne- 
sota. Where he offered and sold) said beef as afore- 


said, by any inspector or lis deputy appointed 
' 7 40 ‘ ° ‘ ' 
under any law of the State of Minnesota, although 


prior ic. the time lhe offered sanict exposed site heeof 


for sale Ispectors had been appomted under the 
acl aforesaid, Whe Were thien nia there ready snd 
willing to make INSpecion iis Ih srticl fet provided, 

“Your petitioner further shows that said beef 
so sold by him was the property of Armour & Co,, 
a co-partnership for whom your petitioner Is’ the 
agent, all the members of which co-partnership are 
citizens of the State of LP] limes, suniel who now are 
ana for il lone time Jritst have heen ehnoneved iil C'hil- 
CUO, in} the State of Ll lito, 1 the business of 
slaugchtering enttle at the said City of Chicago ana 
shipping the fresh beef therefrom into varlous states 
of the United States and there selling the same for 
human food.” 


ARGUMENT. 


3 

| | THE QUESTION STATED. 
| The complaint does not charge, hor does the 
writ of commitment state, that the dressed beef of. 
fered for sale by appellee. was not sound, whole- 
some and fit for human food. Nor do they charge 
that the anima! Wiis het Inspected before slaughter. 
The allegation is that the beef sold Was °'a preurt of 
‘an animal which had been slaughtered inthe State 
of Minois, aad which anime! had not been inspected 
Sop pel or rhitted he tore Sangh ;’ hy an tuspector Up: 
“pointed under the laws or the State of Minnesota.” 

Nor does the statute prohibit, or undertake to 
punish For, the Intraduetion or sale of diseased 
or unwholesome meats. [It prohibits, and punishes 
for the sale, exposure or offer for sale, for human 
fool in the State of Minnesota of ETN fresh beef, 


“mutton. lamb or pork Whatsoever. which has not 


“heen taken from an animal Inspected and certified 
“hetore slaughter Ww the proper inspector appointed” 
under the provisions of -the act im question. 
ex That Is, the animal Hilist have heen Inspected aL the 


Nhat or VMinnesota hia (Ossie it pts local HHS PEclOrs 


mith aT fare phi-four { I } hhowps hy torre slauahte . 
Under this act the offering for sale. or selling. 
fresh beef for human food within the State of Min- 


nesotea is made a erime, without any evidence tending 
fo show thisat thie ren itl ixdlisensed CoP UTD holesome tana a 
the erime under the act is complete,even though the 
person offering the meat for sale should prove con- a. 
clusively that it wae hroucht from: another state, 
Wiis Sound fabiad Wholesome, anal sacl heen ascer- 
tained x to be D full Inspection i thraat state of the 
animal before slaughtering, as well as by an in- 
<pection of the meat after heme dressed, 
aT this Crist there Wiis lho charge in the COM: 
plant, nor. aS We iniderstanad, any atterpyt to prove, 
either that the dressed) beef i question Wits hot 
sound, wholesome and fit) for human food, or that 
the bina lisacl hat heen Inspected it the place of, 
prior to, and near the time of,slaughter. “The whole i. 
charge was based. as indeed it Wes hecessary Co base 
it. Epon the srnole fact threat the heef im question 
was taken from oan animal slaughtered in the State 
of L} times sunia shipped Ta) Minnesota for sale, nicl 
therefore not Inspected alive within that State in 
accordance with the provisions of the 1 The 
question then for adjudication by this court. is | 
this: | 
Can theState of Minnesota, under the guise of its 
police Power, prohibit the sale within that state of | 
sound anal Wholesome dressed beef brouelt there 
for sale from another state, upon the sole ground 


that the animal was not Inspeeted alive within the 


State of \iinnesota anil Within twenty-four hours 


before slaughtering / 


‘) 


Or to state the question in another way: 

Can the State of Minnesota prohibit the intro. 
duction for sale within its borders, or the sale, of 
any sound and wholesome dressed beef, by requir. 
Ing il condition with \\ hich the non-resident dealer 
cannot possibly comply, namely, an inspection of 
the live animal within the State of Minnesota with. 
in twenty-four hours before slaughter ¢ 

In the discussion of this question we submit 
the following propositions, whieh we believe are 
well supported Hy repeated decisions of this court. 
iis wel] iis others, nic altogether conclusive of thie 


niatter in dispute, 


The effect of the act in question is to establish non- 
intercourse between the people of Minnesota and those 
>f other states with respect to a known article of com- 
merce, to-wit, Sound and wholesome fresh meats, and 
itis therefore unconstitutional. 


This prohibition is accomplished, net by a di- 
rect and positive enactment, but quite as effectually 
Hy IN poste, as a condition precedent to the rivht 
to sell such articles in Minnesota, a requirement 
with which the non-resident cannot possibly eom- 
ply. Of course, It goes ithout saving that a citi 
Zen of \issourl or of Pl linets Cahihot Cralisport lis 
heef eattle to Minnesota ane there have them HTh- 


spected and return them to his place of slaughter, 


14) 


all within twenty-four hours. And even if this 
were possible, as we shall presently see it would 
HN pose Hpoon the noh-resilent ith unequal nicl 
unreasonable burden, and would be an uneonstitu- 
tional discrimination against him and in favor of a 
CItIZel of Minuesota. We take if for eranted, 
therefore, that the effect and evident intention of 
the aet are to prohibit alto ther the Li portation of 
fresh dressed meats from other states and territories 


into the State of Minnesota for sale 


ln Jlenderson vs, Mayor of New York, 92 0, 
Ss. %6S8. it is said: “in whatever language a statute 
smnmay be framed, its purpose must be determined 


Thy Is natural nicl rensonable effect. 


Bevond all question this statute of Minnesota 
isa regulation of interstate commerce, and there- 
fore unconstitutional and void, unless it ean be up. 
held asa proper PXETCISC 1h the state of its police 
}r\y eT. 

The provision of the Federal Constitution 
Which declares The Congress shall have power to 
“reculate COMMNeTCe Abe the several stutes, 
OM lh gis thie “Commercial clause,” las heen vers 
often construed by this court, and certain points 
have breve so) Pull, settled itis to he tha lonver sul. 
ject la COMTPOVERSY, Some of the results of these 
adjudications were thus stated 1h this court in- the 


Cust of Walling es, Vichiaan. ear ij. ~ bow? 


“We have si) often held tliat the power viIvVel 


1] 


“to Conceress to reculate Commerce with forelen 
“nations, among the several states and with the 
“Tndian tribes, is exelusive in all matters which 
“require, aor only admit of, cveneral and uniform 
“rules, anid especially iis recaras any Unpediment 
“or restriction upon such commerce, that we 
“deem it necessary merely to refer to our prevt- 
“OLS decisions (oni the subject, the Host Mn portant 
of Which are collected i Brown ee, Llouston. 
“114 UL S. 622, 631, and need not be cited here. 
“We have also re peated] v he le thi: aut so long as Con- 
~ FTeCSS does not prise ath law to regulate COTMMeTCe 
one the several states, 1 thereby indicates its 
“will that such commerce shall be free anil tbbitrain- 
“melled, and that anv regulation of the subject In 
“the states, except 1) tatters of loca] Concern only, 
“Is repugnant to such freedom. 


It is also settled hevond dispute that this com. 
meree aMonYy the states, the regulation of which Is 
vested exclusively in Congress, includes all trade, 
traffic, transportation, travel and intercourse be- 
tween the people of the several states or any tWwe 
of them. 

(ribbons vs. Oy vw, Wheaton, 1. 

Brown vs. Maryland, 12 Wheaton, 419. 
Welton vs. Missouri, 1 Otto. 275. 

Passi wyer ('ases, 7 Lloward, 285. 

R. i. C'o. v8. I Luis mn. WD ‘p 465. 
Hlenderson vs. Mayor of New Fork. ? Otto, Pov. 
(hy /. Mig US, breeman, 2 Otto, 27: 

The License Cases, 3» Howard, 504. 

State Freight Tax Case, 15 Wallace, 252. 
Crandall vs. Nevada, 6 Wallace, 35. 

('ounty of Mobile vs. Nimball, 102 U.S. 691, 


Ilall ws, ia) ('war. yy) U. Pe 1s., 


Bowman Vs. Chicago, ele.,. Ley. ('o., 12) U. Ss, 


LOD. 
Wahash. f ce... Tey. f 0, re [Minois, 11s AR ‘e, 


~ = 7 


ive Ye -+ 


lt mav be well here to observe, though the 


fact Is boot controlling. thisat (Cloneress lists acted 
Upon the vreneral subject of the regulation of com. 
meree AMPs the states, 

Ros. UL S.. Sections 5258 and 4252 to 4289, 
*An net to Regulate C‘omuerce, approved el. 
ruary 4th, PSST, Sess. Laws, ISST, pages 379 to 
34. 

‘These Hatlonsal laws presert bing revulations 
for the control of Inter-State Commerce would 
have been held, even yy the striet constructionists 
of qotlt early history, iis excluding all State aetion 
affecting the subject: and they afford strong reasons 
for setting aside all such State action. Those en- 
ened iT this Commerce are subjected fo nicl bourne 
Ih) these national revulatious ana are therefore the 
more entitled upou principles of justice and right 
to exemption from additional burdens attempted te 
ne Ini posed I) strite legislation, 

Recurring now to the general proposition, that 
the state cannot establish Hon-Mtercourse between 
her |» ople and those of other states with respect To 
a known article of commeree, we call attention to 


the forllon Ihe authorities: 


lo 


Tlinson MS, Lott. ‘ Wallace, }). 14%. 


This Cust presented il question as to the constl- 


tutionality of an act of the legislature of Alabama, 


requiring the payment ofa certain tax on all liquors 


Introduced into the state for sale. The aet was held 


to be unconstitutional upon the ground that it im- 


posed Upon hon-residents il 


citizens of the state were hot subjected, ana tending 


burden to which the 


to establish noh-IMtercourse in her commercial rela- 


thous hetweeen Alabama anil the other states of the 


(onion. 


he 


' 


Sail the court | p. Loo}: 


“Tt is obvious threat the right to LIN pose cur 
“such ciseriminating tax. if it exists at all. cannot 


limited 


“same authority 
“would abount to an absolute prohibition to se] | 
“hauors introduced from without, while the privi- 


lege would remain 
“ticles made in the state. 
“reference to lhuors, itcan be done with reference 
“to all the products of a sister state, and in this 


amount, 


iil 


nel that a tax under the 
iis readily lie lear 


Which 


unobstructed in regard to ar- 
if this eit be done iT 


} j ; 
pst edhe Ode wlatle “eld extibhlish (/ com plele NUSteu iy 


pape et Pele VCOU Ne 


/ 


wT hi 


’ , 
sve] / th, other whith ~ ¢if 


“SErLOUST 


And again 


“Nor Cuil 


“merce, 


cite, the stite legislation Wiis enacted i the form of 


‘ 
j 


i 


if 


}). 
he «cloubted that a tax which so 
affects 


Le] 


the 


a commercial i‘¢ lutions mith 


th, / si ion. 


Interchange of commodities 
 “hetween the states as To essentially mn pede or serl- 
OUST interfere with it. is 


at 


regulation of Carlli- 


In this case. and im some others which we shall 


a tax law. but it will be conceded that the power to 


ER ES, LT ee as er 


l4 


tax is at least co-extensive with the power to estal 
lish police reculatlons. See hidd iN, Pearson, 
closing paragraph of OPTION, i28 U.8B. |. 26. | 
And, therefore. these authorities are strictly iT 


promt. 


Wahash Jeu. ws, Illinois. 11s i|. >. Die. 

ln this case the court. in discussing the rieht 
of ntereourse between the citizens of the different 
states, ssc, speaking of thi commercial clause of 
the constitution: 

~ And it would le il Very fecble and almost 
Hseless provision, Hut proorls adapted to secure the 
“eOHtIre freedom of cotmerce thane the Stites, 
ed hich Wills deemed essentinl how bore perfect ULLOn 
“by the framers of the constitution. if. at eCVERY 
“stage of the transportation of goods and chattels 
“through the COUMLLY, thestate within whose limits 
“a part of this transportation must be «cone conid 
“Tn pose revulations concerning the price, compen 
“Suton. ‘i; harvdtion. Cie’ Chait othe oe ehpichine regula 
“fiom interfering with and seriously en barrassing 
“this commerce. _ 


Walling rs, Michigan, 16 t). &. }). L4t). 

In the course of the OpInOn |p. 458 | the court 
quoted with approbation from: the deetion of the 
Supreme Court of Missouri in’ the ense of Nate rs. 
North & Neott, 27 Mo. as follows: 

“Can any power more destructive to the union 
‘ana harmon of the states bye exeretsed thiean thisat 
of Im posther discriminating taxes or duties (oT) 1n- 
“ports from other states? Whatever mav be the 
“motive for such taxes, they cannot fail to beget 


LD 


“Irritation and To lead to retaliation: and it Is het 
“difcult to foresee that an madulgence in such a 
“course of legislation must inflame and produce n 
“state of feeling that would seek its gratification in 
a Meastres recarad less of the consequences, 
Citing numerous authorities. 

Further on im the same opliton the court, COM> 
menting Upon humerous state decisions holding an 
occupation tax to be valid. SaVs | >. 461 b 

“None of these cases, however, sustain the doe- 
“trine that an occupation ean be taxed if the tax Is 
“so specialized as to operate as a discriminating 
‘*burden against the introduetion and sale of the 
“products of another state, or against the eltizens 
of shother state. 

In the Ciist’ of i” Han Ge VMissouri,. ‘| Ul. SS. 
a7 a. if Is held that the exclusive power over inter: 
state commerce, “Wis vested nT (Clongress to insure 
“uniformity of commercial regulation against dis. 
‘criminating state legislation.’ And further. that 

a Covers property Which Is transported is ahi 
‘article of commerce from foreten countries, or 
“among the states, from hostile or interfering state 
“legislation until it has mingled with ana become 
‘a part of the general property of the country, 
ania protects it even after if has entered no stiute 
‘from any burdens imposed by reason of its forelen 
“Orlin. | 


i? Lh ves. birqinia, 10} i. >. }). 44. 
Here we tind the same rule strongly stated 
in the opinion hy Mr. Justice Frecp. as follows 


| 


|). Bou 


lh 


If by reimsot oft their foreron character, the 
"state can HL pose ao otaNX Upon them, or Upon the 
“person through whom the sales are effected, the 
“amount of the rein Will bea matter resting 1 her 


“discretion, She Hhit\ place the tax at so high il 
vy oo _ ee / 4] TOT | ‘fy a Oe. 
peru as to e.relilaele Sie del podidesliow oF The Jore+mmzga 
applied dnd jer repel competition mith th TIVITY 
product, I Wiis HOMES legislation of this (Sis: 
seprmindting kind that the framers of the constitu. 
“ton ritencded fa) ota when they vested 1 (on- 
"TPESS the power ia revulate CoOmmaIeree Abbbohy the 


"Sse \ eral states.” 


Anal AOD })}?. 5 es SP t 

“But where il power Is vested exclusivels 
“in that government (federal government). and 
‘its exerelse is essential to the perfect freedom 
“of commercial intercourse between the several 
“"STATesS, any TL rreriny aehion hy thew pint pie 
aay. Phis was stipulated ino the indissoluble 
“eovenant hy Which We became Clie’ people, . . 
“(Commerce mhboky the states in) ctTi COMNOCTEN 
‘can only be free when the commodity is exempted 
“trom all discriminating pe pH lations nid barclens 
“rmnposed by local authority by reason of its foreign 
serowth or manufacture. — 


Powmman Vs. Leailiway COM pPUHy, I?) ee ~ |). 
bis, i the eourse of the Opinion Ly Mr. ustice 
Marnews., at op. 481, the following language is 
quoted Prom the (rise? of the Short eve ipht Tuer. 
1D Wallaee: 

Tt Is of national IMIportance threat over thisat 
“subject there should le buat ‘One reoulating 
“power, for if one state enn directly tax persons 
“or property passing through it, or tax them ind. 
“rectly by levving a tax pou ther transportion, 


li 


“every other may, and thus commercial imtercourse 
“hetween states remote from each other Pret he «cle- 
“stroved, The produce of Western states That thus 
‘he effectually excluded from eastern markets, for. 
“though it might bear che Imposition of a single 
“tax, it would be crushed under a load of many, 
“It was to euarad against the possibility of sueh 


a 


“commercial embarrassments. no doubt. that the 
“power of reculating Commerce AaMbonye the states 
“was conferred upon the Federal Government.” 


Enough has been quoted to show beyond ques. 
tion that a state cannot impose any burden upon 
Interstate commerce, nor establish anv regulation 
Hy Way of taxation, the exereise of the police 
power, or otherwise, against a non-resident. And 
this doctrine applies with still) greater force to a 
statute, such as the one under consideration, whieh 
does het stop with aA tax or with it burden Ln posed 
upon the non-resident dealer im pure and whole- 
some dressed meats. but which, as we have 
already shown, IN poses itll absolute prohibition 
upon all such interstate commerce; which in faet 
raises a barrier which the non-resident cannot pass, 
ana thereby ereates ani absolute monopoly in the 
hands of the loen]| cattle raisers ana the local 
butchers, by abolishing all competition between 
residents and non-residents in this particular trade. 
It falls, therefore, clearly ana undquestionall with. 


1) the decisions to which we have referred. 


If. 


The controlling inquiry is, does the article sought to 
be excluded from the markets of the state belong to 
commerce? 


We are to consider whether the statute of Min- 
hnesotit Was erected iT the proper eXerelse of the 
police power which is reserved to the states of the 
Lonton., or Was it an attempted recuiation of inter- 
state commerce, Tf the former, it may be upheld. 
If the latter, it is an encroachment upon the exelu- 
<1Ve onan of (onegress, sani Is therefore vod, 
Fortunatels the rule Hy Which this question Ix to 


he determined Is her FOOTE LT left TT doubt anid Whcer- 


tainty, It lias been settled Ih this court, which is 
the final arbiter of all such questions: and the rule 
is this: If the article souevht to be excluded from 
the state Is lll article of commerce, or as the Su- 
preme Court expresses it, if the article “belongs to 
commerce it is) then beyond the reach of the 
police power of the state. [fit does not belong to 
COTMMETCe because of Its condition of putresenece, coy 
(>} its bi Whi diseased oT dangerous, then if falls 
within the police Powel of the state. This port 
Wis first decided Ih this Court inh the Liveuse (USES, 
We quote from the opinion of Mar. Justice Catron, 
D Tloward, |>}?. DOO and GOO-GOL, and this language 
Is quoted with emphatic approval by this court 
in the reeent case of Rowman ex. Leailway #8 


125 U.S. pp. 489 to 491: 


| 
| 


| 
| 


1! 


“The assumption is, that the police power Was 


“not touched by the constitution, but left to the 
“states as the constitution found — it. This ts 
aclmitted: anil whenever il thing, from character 
“or condition, is of a description to be regu- 
“lated by that power in the state, then the regula- 
“tion may be made by the state, and Congress ean- 
“not interfere. But this must always depend on 
“facts, subject to leon! ascertainment, sO) that the 
“injured may have redress. And the fact must find 
“its SUp port in this, whether th prohihited articl 
eh, loniys fo. and is subject fey be regulated (Is part 
a) hope TL COPMDTMELT OE, or or COMMITEE (MOng the 
otirte x, [T. from its nature. it does pial i, long fo 
"CONAN ree. or it its condition. trom pur NOC? (ii 
other COUNE. ix such when ot is about to enler th 
tate that it no loiese j belongs fo commerce, Oreo th 
‘other words, is pol a COs dite roial article, then the 
“state power may exclude its introduction. And, 
“as an incident to this power, astate may Use meats 
“to ascertam the fact. And here isthe limit be 
“TWeell the sOVerelen power of the state and the 
“fodder power, That Is tosay, thet which lon S pol 
“helong fey COMMIMELCE IS within the purisdiction cy 
“the police power of the state; and that which does 
“helong fo commerce ix within the purisdiction of 
th lnited Stites, Ana ce this limit rritist all the 
“general views come, as T suppose, that were sug- 
“oested in the reasoning of this court in the cases 
of Crihhows is, Ohyden, W heat. & Brown Ms, 
‘The State of Maryland, 12> Wheat. 419; Nee 
‘York vs, Miln, 11 Pet. 102. 


“Whiat. then, Is the “ussuTiption of the state 


“Court ¢ Undoubtedly, iN effect, that the state havc 
“the power to declare what should be an article of 
“lawful commerce In the particular state: and, hav- 
‘ing declared that ardent pirits and Wines were 
“deleterious to morals and health, they ceased to be 


() 


“commercial commodities there, and that then the 
“police power attached, and consequently the power 
“of Congresscould not interfere. Theexclusivestate 
“power Is mince to rest. wot ow th Toes of the sTathe 
eg comdition ot the article, hor that it Is property 
‘usually passing by sale from hand to hand, but on 
ede declaration fawn 4 in the state laus. and ds. 
sephedd as the white poliey, that it shall he evreluded 
“trom COME LOL, And I» this hiealis the sovereren 
“jurisdiction of the state is attempted to be created 
“in atcase Where it did not previously exist. 
ad | i this bye the true construction of the coustl- 
“tutional provision, then the paramount power of 
+og ‘ON UTESS to revulate Commerce Is subject tog very 
“material limitation: for ito takes from Coneress 
and lenves with the states the power hor ete raedyne 
th, compro etie S. OF aptiods N of prope rtf, which sae 
Ah, subjects of lawpul COMMIMECTOC, (Congress tite’ 
“reotilate, but the states Setermin what shall or 
tha/l/ pool be per elated. 

ad © pon this theory, the power to regulate com. 
“merece, instend of being paramount over the sub. 
ect, wotlel ana sthordinate to the state potter 
Power. for if Is obvious that the power ch deter- 
“mine the articles which may be the subjects of 
“comnerce, and thus to cireumescribe its scope and 
“operation, Is. 11) effect, the controlling Ole, The 
“police power would not only be a formidable 
“rival, but. in a strugele, must necessarily triumph 
“over the COPMIEG real prerWeed, (is th patra fon pe (fils 
Hite is on lent upon th, power lo tir and Met tak 
HE MPOn the subjects to ti regulated 
The same process of legislation and reason- 
“Ihe nilopted Ih) the state shia its COUTTS could brine 
“within the police power ary article of consump- 
“tion that a state melt wish to exelude, whether 
“it belonged to that which was drunk, or to food 
sand clothme: and with nearly equal claims. to 
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“propriety, as malt liquors and the produce of 
“fruits other than grapes, stand on no higher 
‘crounds than the light wines of this and other 
“countries, excluded, in effect, hy the law as it now 
“stands. And it would be only another step to 
“reculate real or supposed extravagance In food and 
“clothing.” 


The case of Lowman vs. Peailiway CU 0< SU PIA, 
Involved the constitutionality of an act of the legis: 
lature of Lown forbidding COTTON carriers from 
bringine IntoXicating liquors into the state from 
another state or territory, without first beme fur 
nished with a certificate under the seal of the aud- 
itor of the county to which it was to be transported 
or consigned, certifying that the consignee or person 
to Whom it has been transported or delivered 1s 
authorized to sell intoxicating liquors inthe county. 
Anal it Wis hele that this statute, although adopted 
with ne Purpose of affecting Interstate comnrerce, 
but asa part of a general svstem designed to pro- 
tect the health and morals of the people avalnst the 
evils resulting from the unrestricted manufacture 
and the sale of intoxieating liquors within the 
state, was neither an Inspection law, nora quaran- 
tine law, lout Wits a revulation of Commerce AMNLOnYE 
the states affecting literstate Commerce In an essen- 
tinl and vital }? int, and, not being sanctioned by 
the authority of Congress, expressed or implied, 
Was repugnant to the Constitution of the United 


States. 


) 


The OpIOn of Mr. Justice Maroews is elab- 
orate, clear and exhaustive. Tle cites all the lead- ¢ 


Ing decisions of the Supreme Court arising under 


the commercial clause of the constitution, and dis- 


CIISSCS with real clearness anil foree the nature and 7 
eXTent of 


will be referred to under other Proposttlons, Upon 


the police Power of the stiites, This Crise 


the pointnow under consideration, after quoting from 
and endorsine the Opinion of Mr. Justice Carron 
iis nhbove. iis well iis from Prasad other stmitiar hi 


thorities, the court said | p. 4903 |. 


“The statute of Lowa under consideration falls 
“within this prohibition. Tt is mot an inspection 
‘laws if is not a quarantine or sanitary law. Tt ts 
“essentially il revulation of commerce lihbone the : 
“states within cur definition heretofore clvel Lo 
~ t hist Peri, or W hich Cuil he vive: anal although its 
“motive and purpose are to perfeet the poliey of the 
“State of Lown ih protecting its CItIZels OMELET the 
‘ovils of Intemperence, it Ix one the less (ii tlist 
“acCCOuUnEL a revulation of COTMMeErCEe, If if lisucl CxX.- 
“tended its provisions so as to prohibit the intro. 
‘duetion into the state from foreign countries of all 
“Tnportations of intoxicating liquors produced 
‘abroad. no one would doubt the nature of the 
“provision as a regulation of foretgn commerce, 
“Its nature is not changed by its application te 
“COTMIIEPCE ALONG the states.” 


Reailroad a wo? | Lis ji, (yy 48 >. lie. 


This deeiston is directly 1} pron pon the most é 


of the questions arising in the Present case, [t in- s . 


volved the question of the conustitutromalits of the 


aet of the legislature of Missourt prohibiting the 


introduction into that state during certain months 
of the year, of all Texas, Mexican and Indian cit: 
tle. The Purpose of the aet was to protect the 
people of Missourl against. the introduetion of a 
disease known as Texas fever, which was communi: 
ented Ih ‘Texas cattle and which could het be dlis- 
covered UL) on till Inspection of such cattle: hence 
the ehactinent of il baw excluding all such cattle. 
The statute Was defended as oa law ful eXETCIse of 
the police power of the state, and was attacked as a 
revulation of interstate commeree. The whole 
opinion Is in pont in the present CUSE ana very imn- 
portant. Phe act was held) unconstitutional be- 
cause it Was not limited in its operation to) the ex- 
clusion of eattle affected with the disease known as 
Texas fever, but was broad enough in its provis- 
ions toapply to sound and healthy cattle; there- 
fore byreosac] enough to interfere with lhonest and le- 
vitimate commerce between Missourt and Texas. 
The closing paragraph of the opinion is as follows: 

The police power of a state cannot obstruct 
“forern COmMMerCe OF Interstate COTMeTCe beyond 
“the necessity for its excercise: and under color of 
ad | objects Hot within Its Scope cabot be secured ut 
“the expense of the protection afforded by the fed- 
“eral constitution. And as its rane sometimes 
“comes very near to the field) committed by the 
“constitution to Congress, it is the duty of the 
“courts to guard vigilantly against any needless in- 
“trusion.. ; 7 
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An examination of these authorities will 
clearly show: first, that if the article in question 
Is fii article of CoOmMMerCEe, OF helones to commerce, 
it is not within the police power of the state: and 
second, that whether the article in question be- 
longs to commerce, or is an article of commerce, 


depends hit port the declaration of any legisla- 


ture but upon its actual character or condition. 
The states Hbety, cis this court declares, provide 
hy lean wonlust the introduction inte the stiite 
of articles diseasect, CONTAGIOUS, Infectious aor 
otherwise dangerous to the pullic, And to chis end 
thie bret prevent the Iiportation of “articles of 
“trade, which, on account of them existing cond i- 
Pearse, would brine ith anil spread disease, pestilence 
“and death, such as rags or other substances mfected 
swith the the germs of vellow fever or the virus of 
sal Porn, or eattle, or meat or other provisions 
“that are diseased qo} decaved, a>’ otherwise, trom 
“their condition and quality, wntit for human use or 
sconsumptionn And the reason why this may be 
done is that “such articles are not merchantable: 
“they are hot legitimate subjects of trade anid Conl- 
“merce, They TA he richtly outlawed as sufrii- 
“sica//y and divect/y the immediate sources and 
‘causes of destruction to human health and life.” 
| See 125 U.S. p. 489]. 

And again, “if, from its nature, it does not be- 
“long fo Commerce oT if ifs condition, trou prutre s- 
He OF othe CUNUNE. Ms such. when it ax athout la 


“enter the state, that it no longer belones to eom- 


+) y 


Pad 


> @ ~ merece, OF, 1 other words, Is hot a commercial 
“article, then the state power may exclude its intro- 
“duetion.” {125 U.S. 490.] In other words, in 
order to exclude from commerce and from the pre- 
tection of the commercial clause of the Kedere| 
Constitution, an article which ordinarily belongs to 
commerce itis necessary that it shall appear a firn- 
atively that the article is in) such actual condition 
as to be dangerous to the health, or destruetive of 
the peace and comfort of the people. No argument 
Is needed to show that sound ana Wholesome dressed 
beef, pork or mutton, Is a commercial — article, 


or to use the plirase of the Supreme Court 


“belongs to commerce.” The court will take 
judicial notice of this fact. lt Is COMMON know |. 
doe that, since the invention of refrigerator Curls, 
the packing and shipping of dressed meats from state 
tostate has become an extensive branch of COMET CE 
It is admitted Upon the record that the present case 
erew out of this commerce. It is for the court and 
not for the legislature to «cetermine what Is au 
article of Colnierce, 

Saves Mr. Justice Fiecp in his concurring Opin- 


lon in the Bowman CHSC | 1?» i. Ss. OL |: 


“Whhatis an article of commerce is determinable 
hy the usages of the commercial world, aud does wot 


’ ’ ’ , r . 
ole pn YT | pro th, shen hespolliodi it (fist whetle ‘ | he sfite 


** POSSESSES the pars erro prescribe al] such reculations 


“with respect to the POSSESSION, use and sale of 


“property Within its limits as may be necessary to 
“protect the health, lives. and morals of its people; 
‘and that power may be applied to all kinds of 


J) 


“property, even that which in its nature ts harmless, 
“But the power of regulation for that purpose is 
‘one thing. ancl the Power to evelude (thi aarthiedls 
Pron commerce bya declaration that at shall not 
th, neetorth be typ subject ot use and sal F is another 
) If the state could thus 
“take an article from commerce, its power over 
“interstate COMeETCE would he Superior ta threat of 
“Congress, where the constitution has vested it.” 


“suppl epee ithe pel th, biel. 


af 


The state legislature cannot determine the ques- 
tion: what is an article of commerce, so as to fall within 
the commercial power of Congress? 

Most of the foregomn: 


* 
’ 
— 


authorities are in) point 
under this head. We rely especially pon the 
opinion of Mr. Justice Carron inthe License Cases 
from which we have already quoted. By referring 
thereto if \\ ill he seed) that the Count first decides that 
the police power of idostate cahhot act tpn any 
legitimate subject of interstate commerce. The 
Court then proceeds ce the coustderation of the prortnit 
We are DOW considering, nie SriVs; 

*What.then is the WSSU ption of the state court 4 
| hdloubtedty in effect. t hasat the state had thi, pom z 
"*fyy dhe deny mhat show | /,, side aphids aot lawtil com- 
The exelu- 
“sive strate power Is minde fo rest, not on the fact of 
“the state or condition of the article. hor that it Is 
“property usually passing by sale from hand to hand, 
Tout (>t) th, declaration towed ay, th NT atte Jes. ana 


asserted iis the stiite policy : threat if shall he excluded 


baer Ce 4d thy, particular ALLL 


Ram 
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| “from commerce, And by this means the sover- 

> } ~~ “elon jurisdiction in the state Is attempted to be 

| “created, in a Cause where if did hot previously > 
i 


And it was therefore distinetly decided that 


ce oe 


the declaration by the state legislature, that a par- 


ticular article shall be excluded from commerce. 


| 
| does not settle the question, | D Howard, }?}?- OOO) 
and GOL, | 

| This ruling is not only final as an authority, 


but it is also conelusive as an argument. It 1s clear 
as demonstration, that if the state can determine 


| What articles of trade or commerce shall fall within. 


aaa 


and what shall fall without, the regulating power 
of Congress, then the state may practically nullify 
the commercial clause of the Federal Constitution: 
and this COUNTY Tet he carried back to the condt- 


tion in which the colonies found: themselves prior 


—_—— Ve 


to the constitution, when each separate levislature 
was engaged in an effort to gain for its own con- 
stituents advantages in trade over non-residents. 

| | The language freonn which We have quoted in 
the License Causes was quoted with emphatic ‘p- 
proval by this court in the Bowman case, and the 
pont which we are TOW considering Wis there fully 


eonsidered anc finally decided, 


Conceding that the state may exclude animals 


which are actually affected with contagious or im- 


fectious diseases, the eourl nevertheless declares: 


IN 

“Bat whatever may be the nature and reach of 
“the police power of the state, it cannot he exercised 
‘over a subject contided exclusively to Congress by 


“the Federal Constitution. lt cabot mvacde the 


“domain of the national government. * * Neither 
“the unlimited power of a state to tax, nor any of 
“its larve police Powers, Cull he exercised to such 
“Rn @CxXtent 2s work il practic! assumption 
“of the powers properly conferred upon Congress 
“by the constitution.” [125 U.S. 402, 493. ] 


And Hhpyon exactly the Sine point how under 
consideration, the court said: 

“Can it be supposed that hy admitting any 
~eOXPFress declarations on the subject, Congress 
las intended to submit to the several states 
th, decision of the question aT each locality of 
onhat shall anid what shall pot hy, articles or 
“tra tie in the interstate commerce ot the country 2 
“If so, it is left to each state accordimg to its 
‘own caprice and arbitrary will, to discriminate 
“for or agaist every article (row, produced, Piiill- 
“ufactured or sold in cull state nid sought to be 
“introduced as an article of commerce into any 
“other.” [195 U.S. pp. Ais, £4. | 


The argument that the state is the final judge 
as to What persons or property it will admit inte Its 
territory, and what it will exclude, is not new. — It 
has in substance frequently been urged in this 
court and always overruled. ‘This will be made 
apparent by the authorities which will be cited 


under the next point. 


The state cannot stop all commerce in sound and 
wholesome fresh dressed meats under a claim, asserted 
by its legislature, that this is necessary in order to pro- 
tect the people against that which may be unsound and 
unwholesome. Inother words, the state, in the exercise 
of its police power, is bound to discriminate between 
that which is sound and wholesome and that which is 
diseased and dangerous. 


The claim will be made that it is impossible 
to determine by an inspection of dressed beef 
whether the animal from which it was taken was 
diseased or not, and that, inasmuch as some of the 
dressed meat shipped into the state from other 
states may have been taken from diseased animals, 
the state Thiet declare if Necessary to exclude all 
such dressed meat from its markets. As already 
suggested, this argument has in substance fre- 
quently heen presented to, and considered hy this 
court, and always overruled. 

Tlenderson vs. The Mayor of New York, 92 
U.S. 259, is strongly in poimt. That case pre- 
sented the question of the constitutionality of a 
statute of New York, enacted for the purpose of 
protecting the people of that state agaist the in- 
troduetion of foreign paupers, criminals and vaga- 
honds. Asa means to this end, all foreigners land- 
ing in New York were required to give indemnity 
against becoming a public charge. The learned 
counsel for the City of New York, in supporting 


this statute in his arvument, sald: 


*) 
ot) 


‘indemnity trom all ; 92 LB. = }). O44, | 


But this arcument was overruled by the court. 


which said | |). 341 E 

“This power, frequently referred to im the de- 
“cisions of this court, has been. in general terms, 
“somewhat loosely called the police power, lt Is 
“not necessary for the course of this discussion to 
“attempt to define it more accurately than it has 
‘heen defined already, li Is hha Necessary, because 


J P ; 
soph ith rey gedit th TAAL til earthepl of thet 


. 


paw mie i‘? prot othe PUPens i, pied d. jit) Aefinition 
tot if. apd AOD Ahefegunicdy, toy its MdNE. CONG authopire (/ 
Searls lao ene Porn if aT reqard hy i/ subject TITLAAL T's 
sap) heh hits hes ji continued ( rolusive ly ho the disere - 

/ 


ae LETT if ( CANT IT ONN F194 the ( cpienxt 


, . .** 
stathiod. 


The same arguinent was made in the /?assev- 
ger Cases, and was answered by the opinion of Mr. 
Justice Wayne, as follows | 7 Tloward, p. 425 |: 

“The states have ise reserved the police 
“right to turn off from their territories paupers, 
‘“vagabonds and fugitives from justice. But they 
“have not reserved the use of taxation universally 
‘as the means to accomplish that object, as they 
“had ait before they hecame the United States. 
“Tavine surrendered to the United States the soev- 
‘erelgn police power over commerce, to be exercised 
“by Congress or the treatyv-making power, 1 Is nee- 
Sessarily il peer of the Power of the United States 
“ty determine who shall come to and peside in the 
‘Liynited Ntate x FOr th, PUL Pose at trode. ple pn yl - 
sy ntly of every other condition of admittanes 
soph ich the Titles mit nthe pt hy) jin pos mpon xieh 


wpe NOMS. 


“There is no practical mode in which the state 
‘ean correctly decide which of these alien strangers 
aa re self-supporting. lf, hae'e if mitt righttully eract 


And again: 
“But it was assumed that a state has unlimited 
“diseretion, in virtue of its unsurrendered police 
“power, fo determine what Persons shall reside in it. 
‘Then it was said to follow, that the state can re- 
“MOVE al] persons who ure thought dangerous 
“to its welfare: and te this right to remove, it Was 
“sald, the right to determine who shall enter the 
“the state Is an. Inse ‘parable Ineldent. That CriO- 
“HEOUN iL roposition ot the states discretion a this 
‘matter has le d to all ‘he more mistaken inferences 
“made from it.” [ P. 427. ] 


The same argument was again answered in the 
same case by Mr. Justice Grier | 7 Howard, 463 |: 
‘The argument of those who challengethe right 


.“to exercise this power for the states of Massachu- 


“setts and New York, on the ground that it Is a 
“necessary appurtenant to the police power, seems 
“fallacious, also in this respeet. It assumes that, be- 
“calise a state, in the exercise of her acknowledged 
“right, may exclude paupers, lunatics, ete. there- 
“fore she may exclude all persons, whether they 
“COTE within this eafegoryvy or not. Put she 
“dy ¢ velit pu ty-jal ape je nubile plial goods from 
“hey Hii handed IL her. shore Pi yet, if does pot follow 
“that she WMA PrEescr the what sound goods may he 
‘Tanded . : y prohil sit their dinportation altogether. 
“The ma destb used for self- defe ‘Tse anil protection 
HOTTISt harm cahheot he perverted into WEAPONs of 
othe pee and ppl SSd0N mpon the rights of others.’ 


The case of 72. 2. Co. vs. Husen, 95 U. S. 
$60, already cited, Is exactly in pont, and we sub- 
mit Is entirely conclusive of this question, There 
the legislature of Missouri asserted the faet to be 


that it was necessary, in order to exclude cattle from 


Texas affected with the disease known as Texas 
fever, to prohibit the introduction of all Texas 
cattle during certain months of each year. The 
statute was defended Upon the eround that it was 
inpossible by any inspection of Texas cattle to de- 
termine the presence of that particular disease ; 
hence the rielit Wiis assserted to excluede all Texas 
eattle. The analowy between threat Cis anil this Is 
apparene. The areument here Is jae cisely the same 
argument Which was pressed, and which was) over- 
ruled, in that case. It is said to be necessary, in 
order ce exclude diseased meats from other states, 
that all meats, whether diseased or not, shall be ex: 
eluded. No diserimination, therefore, is made be- 
tween that which is sound and wholesome and that 
which is diseased. The statute of Missouri, con- 
sidered in the Tlusen case, was held unconstitutional 
upon the distinet ground that it eneroached) upon 
the exclusive domain of Congress. The whole 
opinion is in point, but we quote a few passages: 
“While we unhesitatingly admit that a state 
“may pass sanitary laws, and laws for the protection 
“of life, ii ity, health (oT praperty within its her: 
“ders: while it may prevent persons or animals suf- 
“fering under contagious or infectious diseases, or 
“CORN iets, ete., from entering the STATE > while for the 
“Purpose of self-protection, it Thee establish (yuar- 
“antine and reasonable inspection laws, it may not 
“interfere with transportation intoor threugh the 


“state bhevond What is absolutely hecessary for its 
‘self-protection. /t Ad hot, nnder th COREL ot Er 


* 


ied rhing ptr police powe i's, substantially pro that iT 
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And, again, the court says: 
a “The reach of the statute was far beyond its 
“professed object, and far into the realm which is 
“within the exclusive jurisdiction of Congress.” 
| 0 U.S. 472. | 
Again, on page 475, the court says: 
“Tried by this rule, the statute of Missouri is a 
“plain intrusion Upon the exclusive domain of Con- 
“oress, It is nota quarantine law. It is not an 
“inspection law. [t says to all natural persons and 
“to all transportation companies: ‘You shall not 
| * ‘bring into the state any Texas cattle or any Mexi- 
“soan eattle or Indian cattle between March 1 and 
** December a it) any vear, wo walter whether they 
“are tree trom disease or volo matter whether they 


vV—_—— ee a 


“dy do an LHpUrY to the inhabitants of the state or 
ae “not; and if you do bring them in, even for the 
: “purpose of Carry We them through the state with- 
ae x ‘out unloading them, you shall be subject to. ex- 
“traordinary liabilities.” Such a statute, we do not 
“doubt, it is beyond the power. of a ‘state to enact. 
“To hold otherwise would be to 1gnere one of the 
‘leading objects which the Constitution of the 

“United States Wiis destoned to secure,” 
I referring to certam decisions in [linois Ul}>- 
holding the constitutionality of similar legislation, 

{ | the court said: 

“Regarding the statutes as mere police regula- 
“tions, Intended to protect domestie cattle agaist 
“infectious disease, those courts have refused to in- 
3 a7 whether the prok thition did not exte nd heyoud 

= th Taney to ly, Cf frp rte hend df. and whethe ve there- 
g. = “tore. the statutes were not someth ing more then C..'- 
7 ‘ertions of police power, That inquiry, they have 
“oud, MOUs tor the legislature and pot tor the COUTTS, 
oT With this me cannot Concur, The “police power 


“of a state cannot obstruct foreign commerce or In- 
“terstate Commerce beyond the HeCOSSIT for Its CX- 
ercise: and underthe color of it. objects not within its 
COM conpodk be gecured at the CU Peusi of th pVvo- 
tection athorded thy thi Kederal Constitution. 
| pp. 473 and 474. | 

And in the ease-of AVimmish vs. Ball, 129 U 
S. 217. the decision in the Tlusen ease is reviewed 
sinicl reattirmed, the court saying | |). ed I: 

“The decision in that ease rested upon the 
soround that no discrimination was made by the 
haa ot VWissoupi dn the transportation forbidd ji 
eh otmeriy sown TAAL need diseased TAAL : ATT | 
“this copommatdnce 42 prominently put forth aT, 
th OPT HIOW. 

Counsel may have the temerity to say that the 
necessity for theexclusionof all fresh dressed beef out- 
side the state is great, because of the danger to the 
health of the people to be apprehended from its m- 
troduction. Th other words, they may claim that 
the urgency for the enactment of the statute in 
Question will justify the manifest encroachment 
upon the clomain of the commercial power of Con- 
(FPess, 

[f this areument is made, our answer to it In 
the first place is, that mo such danger exists, and 
that the purpose of the act, ascertained by its pro- 
Visions, viewed in the light of tacts known to all. 
Was Hot in good faith to protect the health of the 
people but was in fact to keep uit competition 1} 
this article of COTE Ce, ana bailed ap) i local byust- 
ness in the interest of resident cattle rowers and 


butelers I excluding dressed beef from other 
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states. This is seen in the fact well known, and of 
which the court will take judicial notice, that the 
health of the people lias hever been endangered or 
threatened by the introduction in refrigerator ears, 
from other states, of unw holesome meats. lt Is ib})- 
parent that the act is aimed exclusively against non- 
resident dealers in dressed meats, and that it never 
would have been passed simply and solely in the 
interest of public health. But it is not necessary to 
pursue this argument; for, even if the danger were 
admitted, it would not confer upon the legislature of 
the state fun authority to interfere with interstate 


commerce In pure and wholesome dressed meats. 


Ih Ni if’ Orleans (rts ('o. re. Louisiana Light 
('o., 115 UL S. 661, the Supreme Court said: 

“Definitions of the police power must, however, 
“he tuken. subject to the condition that the stute 
“cannot, 1) its eXETEISE, hoy (fief Purpose what ver. 
“encroach Lp Ore the Powers of the ceneral rovernh- 
“ment, or rights granted or secured by the supreme 
“law of the land.” 


And, again, 1 T/T, pel Pron, 1... Wa. Mayor ot 
New York, 92 U.S. 259, the court, speaking by 
Mr. Justice Minter, while declining to deeide 
whether in the absence of action by Congress is the 
“states can, or how -far they Ceili, yy appropriate 
“legislation, protect themselves against aefua/ pau- 
pers, vagrants, criminals ana diseased persolts 
“arriving in their territory from foreign countries,” 


declare that. 


y,* 
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“Whatever may be the nature and extent of 
that }rer\s er { police prerwwe Tr pe We here hat otherw Ine e- 
“stricted, hha definition of if apd a0 MPefe eu tor its 
“USE CAN authorize nmostate To eXEPCISE if nD reovard to 
" subject latter which lias heen contided exclus- 
“ively to the discretion of Congress by the constitu. 

tion.” 


} 


See mise (thy Lund pa. lereemoan ef al, | pe | : 
S275. From the svallabus in this last case we 
quote: 


* And this mere police regulation Cabot eX. 
“tend so far as to prev nf «© obstruct other classes 
of persons from the richt to hold personal ana 
commercial Intercourse with the people of the 
“United States.” 

While, therefore, we deny most emphatically 
that any necessity for the statute In question exists, 
snl insist that it was net passed in the interest of 
the public health, we at the same time confidently 
assert that.even conceding all threat is claimed 1 this 
respect, it would not render the statute constitu- 
tional, because 11 attempts to deal with a subject 
riatter bevond the control of the state legislature: 
and ne detinition of the police power and ne 


MP fEHed toy tx Us Cini authorize such legislation. 


V1. 

The state cannot permit the importation and for- 
bid the sale of an article of commerce which is not, in 
fact, dangerous to the health, morals or comfort of the 
community. 

It will be argued that, while the state cannot 


interfere with the portation of sound ana whole- 


te a re 


Se 
hi 


SOTMEC dressed meats from other states, it may, if it 
chooses to do sO), forbid the snle of all such meats 


A A A 


after they have entered its territory. This conten- 
tion Is based pron a Inisapprehension of the force 
ana effect of certain decisions of this court sustain- 
Ing the validity of prohibitory liquor laws enacted 
by certain states. An examination of these decis- 
ions will show that they are based entirely upon a 
recognition of the fact that intoxicating liquors are 
in their nature intrinsically dangerous to the peace, 
health and morals, of a community, and that they are 
therefore, anil have heen from time ImMmemortial, 
held to be within the police power. In the exercise 


of that Power the states bea regulate or contro] the 


L mode and manner of dealing in intexteating drinks, 
or may prohibit the trattie altogether. But it does 
not follow that, because the state may prohibit all 
trathe i iIntexicating luors within her borders, 


} 


a7 ALAA Usha prohibit all hrathe ie hread and meedt. 


i ° , y . * . ‘ 
dt Nlefald’. di Nailf. sfi feat. (ht COME. OVW tbe (fiit/ articl 


| pecoynized hi th Common ColUsendt ot mankind ‘ixn oa 
proper subject of trade and commerce or as a neces: 
SUF and wholesome article at food, 
f No lawver will claim that a law prohibiting 
the sale of cri ole of these articles would bye COll- 
fo] stitutional, The grounds upon which prohibitory 
+ liquor laws are upheld are stated in Wugler vs. 
&; ae Vansas, 123 U.S. 625. On page 662 the court 
a sald: ' 

“There is no justification for holding that the 

’state, under the cllise merely of police regula- 


*) 
os 


“tions, is here aiming to deprive the citizen of lis : 
“constitutional rights: for we cannot shut out of | 
“view the fact. within the knowledge of all, that | 


“the public health. the public morals, anid the pub- 
“lhe safety, ety bye endangered Ih the veneral list’ — 
“of intoxicating drinks: nor the fact. established 
Ty) statisties accessible to every one, that the ille- 
“ness, disorder, pauperism and erime existing m 
“the COUNTE are, in “One deoree, ul least traceable 
“to this evil. If, therefore, a state deems the abso- 
‘lute prohibition of the manufacture znd sale within 
‘her limits of intoxicating liquors for other than 
“medical, scientific and manufacturing purposes, to 
“he necessary to the peace and security of society, 
“the courts cannot, without usurping legislative 
“functions, override the will of the people iis thus 
“expressed I») their chosen representatives . 


And in the siilhe OpIon puce O05, the COUrt 


al 
was careful to sav: 
“tL ndoubted]y the state, when providing 1) 
leotslation for the protection of the public health. 
“the pullic miorals ar the public safety, Is subject | 
“to the paramount authority of the Constitution of : 


“the United States, and may het violate rivlits Se- 
“cured of wuaranteed I> that instrument, or inter- 
“Tere with the execution of the powers contided to 
“the ener | C(YOVeTTIIL¢ A citing HULIeCrOUS CoOSses, 


iT the CISC of Aidd ix, [Pearson, 12s il. s, }?- 
|, another case invelving the constitutionality of 
certain prolabitory legislation, the court said | p. 
Is |: 

“The proposition that, supposing the woods 
~ Were ORCe law fully called Inte ( Xistence, it would 


ay 


“then he beyond the power of the state either to 

> KO “forbid or Impede their exportation, may be con- 

| Scooded, Llere. however, the very question under- 

| “Iving the case is whether the goods ever came law- 
“fuily into existence.” 

And again, page 22, the court said: 

“We finel le provisions in any of the sectlons 
“of the statute under consideration, the object and 
“purpose.of which are to exert the jurisdiction of 
“the state over persons or property or transactions 
“within the limits of other states: orto net Upon in- 
“toxicatipg liquors as exports, or while they are in 
“process of exportation or portation. 

And on pages 25 and 26, in order to make it 
clear that the decision shall not be quoted as favor- 
ing the right of the state to interfere with interstate 
commerce, the court quoted with approbation from 
) the case of Daniel Ball, 10 Wall. 557. 565 as fol- 


lows: 


“Whenever i commodity hiss begun to move as 
an article of trade from one state to another, Coll 
““tmerce in that commodity between the states has 
“commenced, But this movement cloes hot begin 
“until the articles have heen shipped or started for 
“transportation from the one state to the other.” 


We shal] show in another connection that the 


—— 


richt to sel] Is Ole of the privileges and lmmuni- 

( ties of citizenship \\ hich are protected hoth hy the 
t & federal and state constitutions. [t is sufficient under 
| this head to say that the privilege of importing 

Pa 7 sound and wholesome dressed meat into the State 


of Minnesota, without the privilege of selling the 


same, would be a mockery and a sham. 
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But another consideration is conelusive of this 
question, The prohibitory liquor laws are held 
valid, only where they are nine applicable alike 
to residents and non-residents, and they are, as we 
have alr uly shown, always held vol if they iit. 
tempt to impose different conditions or restrictions 
Lp ork non-residents from those which are In posed 
Myon citizens of the state. The act we are consid: 
ering therefore could lial lye upheld under the de- 
cisions In the liquor cases, for the reason that 7/ 
does not apply the same restrictions to residents and 
non-verid wits, Whenever the legislature of Min- 
nesota shall undertake = to prohibit all trathe in 
fresh dressed meats, the question whether its action 
ean be sustained hy the decisions i the lhuor CUSCS 
will properly arise, and not before. 

Again, it is well settled that the protection af- 
forded to the owner of property brought Inte one 
state from another state for sale does not cease when 
the property reaches it destination, but continues 
so long as any burden or discrimination is attempted 
to be imposed upon such property by reason of: its 
foreign Oriel. 

This rale has never been more clearly or fore. 
bly stated than by Mr. Justice Fretp in’ delivering 
the unanimous opinion of this court in We/fom os. 
State of Missouri, 91 UL So at page 282, as fol- 
lows: 


“Tt is sufficient to hold now that the Copier. 
“elal power continues wntil th commoditi has 
SORTA | fa) hy thre subject or discriminating legisla- 
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“tion hy PEOUdSOnW or its foreimn character. Theat 
power /° prot chs if. hed athe - if has ( nile i’¢ df the Startle _ 
ae LITT (fief haved din imposed hu rEdSOW OF its Tor 


“ere Ori, 


Having thus shown that sound and wholesome 
articles of food. anal known and recognized articles 
of commerce, do not fall within the doctrine estab- 
lished by the decisions upholding prohibitery liquor 
laws, we assert further that with respect to all or- 
dinary legitimate articles of commerce the right te 
sell follows necessarily from the right to import. 
This doctrine has never been more clearly or forei- 
bly stated than by Chief Justice Marsnan, in’ the 
ease of Brown vs, Maryland, 12 Wheat. 446, 447. 
iis follows: 

“If this power reaches the Interior of the state, 
“and may be there exercised, it must be capable of 
“authorizing the sale of those articles which it In- 
“troduces. Commerce is intercourse: one of its 
“most ordinary ingredients is” traffic. It is uneon- 
“corvable that the power to authorize this trathe, 
“when given In the most comprehensive terms, with 
“the intent that its efficacy should he complete, 
“should cease at the point when its continuance is 
‘indispensible to its value. To what purpose 
‘should the power to allow importation be given, 
“unaccompanied with the power to authorize a sale 
“of the thing Imported 4 Sale is the object of im- 
“portation, and is an essential invredient of that in- 
“tercourse of which Importation constitutes a part. 
“It is as essential an ingredient. as indispensible te 
“the existence of the entire thing, then, as porta 
“tion itself, lt Thitist be considered as a coniponent 
par of the power to regulate commerce. Con- 


‘eress has the right, not only to authorize importa- 


“thon, hut to authorize the Importer to sel].” 


V ii. 


The act in question is in violation of Article 4, Sec- 
tion 2, of the Constitution of the United States, which 
declares that “the citizens of each state shall be entitled 
to all privileges and immunities of citizens in the several 
states.”’ It is also in violation of that provision of the 
Fourteenth Amendment of the Constitution of the United 
States, which declares that “no state shall make or 
enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall 
any state deprive any person of life, liberty or property 
without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws.” 


These severnl constitutional provisions are 
almed at the protection of the citizen in the enjoy 
ment of all such rights and privileges as belong to 
citizenship. We hinintadin, with the ereatest cont 
dence, that among the iminunities guaranteed by 
these provisions is the right to acquire, possess and 
dispose of, property, meaning by property every- 
thing which is the subject of trade and commerce 
and which is not intrinsically injurious or danger- 
Olis To the health, peace, comforts coy morals, of the 
COMMUTES And henee we maintain, under this 
head, that the act In| Question is unconstitutional, 
because in respect to the right of disposing of prop- 
erty it discriminates against non-residents of Min- 
nesota amd in favor of residents. It is well settled 
ty) the deelsions of the Supreme Court of United 
States, that any statute which imposes any diserim- 


inating tax or burden pon non-residents transact- 


ing business within such state is uneonstiutional 
anid void, 

Hlinson vs. Lot, & Wall. 148. 

Ward vs. Maryland, 12 Wall. 118. 

Walling vs. Michigan, 116 U.S. 446. 

Welton vs. Missour?, 91 U.S. 279. 


iv hy - 2 Virginia, 105 u. =. 544. 


An examination of these and other cases will 
show that the act in) question is in vielation, not 
only of the commercial clause of the constitution. 
but of the various other provisions which we are 
how considering, and which were adopted for the 
protection of the rights, privileges and immunities 
of citizens of the United States and of the several 
states, Without quoting ut large the above cited 
authorities, wemake the followtug extracts, which will 
show that the discrimination against ton-residents, 
attempted to be established hy the statute In ques- 
tion, Is unconstitutional and voll Lp onl both of the 
erounds here stated. 

iT Walling ms, Michigan, SU pr, at pvicre 4%, 
the court said: 

“Tt is suggested yy the learned judge who de- 
“delivered the opinion of the Supreme Court of 
“Michigan in this case, that the tax Imposed by the 
“act of IS75, is an eXELCISE by the legislature of 
Michigan of the police power of the state for the 
“discouragement of the use of intoxicating liquors, 
“and the preservation of the health and morals of 
“the people. This would be pe rte ct pustification of 
sthe act if it did not discriminate against the citi- 
ZENS and products of other states ind matter of 
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Bi Ih Hl, Ly, a. oe. Pg, 10033 Li. s.. iit pratoe Si. 
the COUrT sad: 

“+f ‘OP TLCPCE dMone thie states iT cLTh\ commodity 
“enn only be free when the commodity 1s exempted 
‘from all disertminatinge regulations and burdens 
“Ti posed by local authority by reason of its foreign 
sepowth or manufacture. _ 


We furthermore submit, with great confidence, 
that the rivht to se] within the State of Minnesota 
any article of commerce brought there from another 
state Is ao privilege and immunity of citizenship 
Which cannot be taken away by state legislation. 
While it is true that the Supreme Court of the 
United States las always declined to make an enu- 
meration of all the privileges and immunities which 
ure protected Ih) the Leriiis of the Federal constitu- 
tion. ehouch lists heen decided To) hake clear the 
proposition that the rielit to AC UIre, Possess anal 
dispose of, property is one of those privileges and 
immunities. Indeed, this was amone the funda- 
mrentsa principles of the Coors TPeod) law anid the Brit- 
ish constitution which our forefathers lad in mind 
when the constitution was adopted. 

DLACKSTONE says: 

“The third absolute right inherent in every 
*Knelishman is that of property: which consists iT 


s and thats MSU DY) Ove of 
of}, , prerogateer . of th, , national legislature, The 
police power eannot be set tly) to control the 
‘inhibitions of the Federal Constitution, or the 
“powers of the Lonited States rovernment created 
“thereby.” 


ONIN me 
lige, eee = 


45 


“the free Use, enjoyment and disposal or all his 
“HC QUisitions without aun control or diminution, 
“save only by the laws of the land.” sl. Com.. 
Book 1, Chap. I. }). 15s, 

Chancellor iN ENT SAYS. 

“The power of alin pation of prope vty Is a 
“necessary incident to the richt of property, ana 
“was dictated by mutual convenience and mutual 
“wants. | 


Kent’s Commentaries, Vol. I], page 327. 


And, again. in referring to certain restrictions 
upon the right to alienate real estate formerly ex- 
isting in England, the chancellor says: 

“All those embarrassments have been effect- 
“ually removed in this country; and the right to 
“acquire, to hold, to enjov, fo a/ien, to devise and 
“to transmit property Iy\ Inheritance to ones ile- 
“scendants in revular order and succession, Is 
Senjoved ay the Fiullyess and pe rection. or absolute 
“right.” 


Kent's Commentaries, Vol. II. page d52%. 


In the case of Corfield? vs, Coryell, 4 Washing: 
Tou .;. Ss, OS], will he found iil enumeration of 
some of the privileges and inimunities protected by 
the Constitution of the L nited States, and UULOTE 
them the following: 

“The rielit of a eitizen of one state to Jziss 
“through, or to reside in any other state, for pur- 
“nose of trade, agricultural, professional pursuits, 
7 otherwise: to claim the benefit of the writ of 
“habeas corpus; to Institute .and Malntain actions 
of ili\ kine in the COUTTS of the state: fo take. 
hall and disposi of prope tif se ithe 7 oo al or personal, 


4h 
“and oan exemption from higher taxes or LIN post ’ 
“trons than are paicl D> the other citizens of the 

“state, mray he mentioned iis SOME of the particular 

‘privileges and immunities of eitizens, which are 

“oluarly embraced by the vreneral description of | 
‘privilewes deemed to be fundamental.” 

The Coase of ova! is, Maryland, 12 Wall. 
11s, already cited nicl commented Upon, Is to the | 
Sire effect. The Opinion of Judge \\ L\SHINGTON, 
in (a) a4 i] MP (Cory /]. Supra, Wiis quoted with it})- 


probation by the Supreme Court of the United | 


, , ! YW — 
States i the STaughte i’ louse (uses, 16 \\ all, (9, 60. 
Thustt has becomen recognized and lending authority 
thpon the question avy uuder consideration, The | 


definition of privileges ana immunities in that 
opinion, says Mr. Justice Mriver in the S/aughter 
Touts (‘uases., “Was adopted in the main by 
“this court in the recent ease of Ward vs. State of 
© Vapruland. 

i the (ise of Paul os. Virginie, s Wall. ISO). 
quoted nel approved in the STanght ij’ Llovse TET . 
1G Wall. 76, the court said: 

“The privileges and immunities secured to cit- 
“izens of eneh stiite in the several states, yy the pro- 
“vision In question, are those privileges and imimu- 
“nites Which are common to the citizens inl the lat- 


“ter states under their constitutions and laws by 
“virtue of their beine citizens.” 


And Mr. Justice Mitier declares, in his ereat 


opinion in the Slaughter House Cases |p. 77 |: 

“Its sole purpose was to declare to the several 
“states t hist Whatever those rivhts. as you grant or 
‘establish them to Your OWT citizens, orias Vou 
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“limit or qualify, or Impose restrictions on their 
“OXEPCISE, the Sire, neither hore hor less, shall he 
“the measure of the rights of citizens of other 
“states within your jurisdiction.” 

It is Important here to note that there was in 
the articles of the old confederation il clause des- 
tined to protect the privileges and immunities of 
the citizens of the several colonies. The language 
of that provision Was: 

“That the better to secure and perpe tuate wu- 

tia] rriends hip and pntercour N¢ dione the people 
‘of the different states in this Union, the free in- 
“habitants of each of these states, paupers, vaga- 
“bonds and fugitives from justice excepted, shall be 
“entitled to all the privileges and immunities of 
“free citizens in the several states: and the people 
“of each state shall have free ingress and egress to 
“and from any other state, and shall enjoy therem 
+y¢/]] the privil ‘fe x oF fro ana COMME TCC. subject lo 
th NOt side dvehia SP HM POsitions ape i*¢ strictions aes the 
inhabitants th reot ie a ty.” | See 14) Wall. 


— = 
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Commenting on this clause of the Articles of 
Confederation, and upon section 2 of the fourth 
article of the constitution, Mr. Justice Mintnier. in 
the Slaught 4 Tlowuse (vine .. SUVS; 

“There can be but little question that the pour 
“pose of both these pros iIslonus Is the sfbe, and that 
“the privileges und immunities intended are the 
“same mn each. Inthe Article of the Confedera- 
“ton We have Sone of these specifically mentioned, 
aril enough perhaps te vive SONG ceneral iden of 
“the class of civil rights meant by the phrase.” 
Among the privileges specifically mentioned im 


the Articles of Confederation was the right to “all 


1s 


“the Dak lleges of trade ana commerce,” Cc... 80 
that we have here a distinet declaration that this 
was one of the Dak Hleves intended to be protected 


1yy the Federal] (‘onstitution. 


Judve COOLEY, 11h lis work qn (C‘onstitutional 
Limitations, 5 kal. |). (te? SUVS: 


“Tt Is also mee ec threat threat prars IS}On it} the 
“Constitution of the United States which declares, 
*thiaat the eit izens of ench state shall he entitled to 
Sal] the Dae 1leces nicl immunities of ' the cit Zens 
“sof the several states, will preclude any state from 
“Hnposing upon the propane Which citizens of 
“other states may own, or the business which they 
“may carry on within its limits. any higher burdens 
Ty) Way of taxation than Are Li posed TL pork COPTECS- 
“ponding property or business of its own citizens.” 


see also to the Sine purport, FF HOW TS, Peo- 
ple, 20 New York, 608. 


Ih the case of Barhi Pr wa, % ‘onolly, P13 u. ~ 


at page OT, the Supreme Court, construing the 
Fourteenth Amendment, declares that it was 


“Undoubtedly intended not only that) there 
should be no arbitrary deprivation of life or lib- 
erty, Or a rboitr: try <poli: ition of Property, but that 
“equal protection should be given to all under like 
“circumstances in the enjoyment of their personal 
‘and eivil rights: that all persons should be equally 
“entitled to pursue their happiness and ceguire 
“Oh dhe / TT, jt perty , that they should bean ( like 
“access To the eourts of the country for the protec- 
tion of their persons and property, the prevention 
‘onic reclress of Wrolos, ana the enforcement of 


dé . . ° -* - 
contracts: thiat sit? (iit) CCl ddide pil should 


pate p prune f 
ae, #/,, 


prursiits or Chdadloddic / roept iis applicd he ths 
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"SOL 11 pursiits hy others under like CLYCHMSTANCES 
“that no greater hurdens should bhe- laid upon one 
“than (tie laid Mpon others in the SOMME calling and 
“condition, and that in the administration of erim- 
“inal justice no different and higher punishments 
“should be imposed upon one than such as is pre- 
“seribed to all for like offenses.” 

Applying these principles to the statute under 
consideration, it is only necessary to call attention 
to the fact that the statute presents a case of dis- 
crimination against non-residents as gross as any 
that could be imagined, since, as we have already 
stated, it Hn poses Upon non-residents an oppressive 
condition precedent to their engaging in the sale 
within the state of fresh dressed meats, however 
sound and wholesome, while as to the citizens of 
Minnesota it imposes a condition easily complied 
with by them. Since the statute requires of all 
non-resident dealers in fresh dressed meats an im- 
possible condition precedent to their bringing in 
their property for sale, it is a plain attempt to de- 
prive these citizens of one of the privileges and 
immunities guaranteed hy the Constitution of the 


United States. 
Respectfully submitted. 


GEO. W. McCRARY. 
WALLACE PRATT. 
Of Counsel for Apnellee. 
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|. The first and main question in this case is, whether the 
act of the legislature of Minnesota is, upon its face and by 
a fair construction of its provisions, a police regulation. 

The case is an appeal by the State of Minnesota from the 
judgment of the Circuit Court of the United States for the 
district of Minnesota, discharging the respondent from im- 
prisonment under a conviction by a competent court of that 


State. for a violation of its inspection laws—chapter 8 of 
the Session Laws of 1889—entitled : 


“An act for the protection of the public health by pro- 
viding for inspection hefore slu ughter of cattle, sheep, and 
swine designed for slaughter for humin food. 

“Approved April 16, 1889.” 


The law is objected to as unconstitutional, mainly upon 
the ground that it violates Section 2, Article LV, of the 
United States Constitution, which declares that ** Congress 
shall have power to regulate commerce with foreign nations, 
and among the several States and with the Indian tribes.” 

The aet in question is set ont in full in the brief of Mr. 
Govern E. Cole, attorney for the State of Minnesota, to 
which reference is made. 

by the first section the sale of Any fresh beef, veal, mut 
ton, lamb, or pork, for human food is prohibited except as 
thereinafter provided, which means, of course, unless the 
beef, veal, mutton, lamb, or pork has been taken from an 
animal which had been inspected before it was slaughtered. 


The 2d section of the act provides as follows : 


“Ske. 2. It shall be the duty of the several local boards 
of health of the several cities, \ illaves, boroughs, and town- 
ships within this State, to appoint one or more inspectors 
of cattle, sheep, and swine for said city, village, borough, 
or township, who shall hold their offices for one year, and 
until their suecessors are appointed and qualitied, and whose 
authority and jurisdiction shall be territorially co-extensive 
with the board so appointing them: and said several boards 
shall regulate the form of certificate to be issued by sueh 
Inspectors and the fees to be petal them Ly the person ap 
plying for such inspection, which fees shall be no greater 
than are actually necessary to defray the costs of the inspec- 
tion provided for in section three (5) of this act.” 


Section 3 detines the duties of inspectors, and declares 
that the inspection shall be had within twenty-four hours 
before the animal is slaughtered, and if found healthy and 
ina suitable condition to be slaughtered for human food, 
the inspector is required to give a certificate to that effect. 


And section 4 provides as follows: 


*Sro. 4. Any person who shall sell. expose, or offer for 
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sale for human food in this State any fresh beef, veal, mut- 
ton, lamb, or pork whatsvever, which has not been taken 
from an animal inspected and certified before slaughter, by 
the proper local inspector appointed hereunder, shall be 
deemed guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not more than one 
hundred dollars, or by imprisonment not exceeding three 
months for each offence.” 


[t was under this section that the respondent, a citizen 
of Illinois, was arrested, tried, and convicted for offering 
for sale in Minnesota beef taken from an animal slaughtered 
in [llinois, but not Inspected. 

Are these provisions of the Minnesota law, police regula- 
tions? Because if they are police regulations, made by the 
State of Minnesota as a means of preserving the health of 
the inhabitants of that State and nothing more, then they 
cannot be impeached or invalidated by any provision of the 
Constitution of the United States ; because the polige power 
is “4 power of vrovernment never surrende red to the Federal 
Government, but reserved to the State governments for the 
preservation of the health and morals of its own citizens. 

If not surrendered to the Federal Government it follows 
45 il logical sequitur that ne power viven to Congress Cali 
interfere with it. 

It would be a solecism to say that a power not surrendered, 
but reserved, when the Constitution was framed, could be 
impaired or destroyed by any provision contained in that 
instrument. 

The decisions of this Court are authoritative and uni- 
form upon the proposition that— 


“The power to make municipal regulations for the re- 
straint and punishment of crime, for the preservation of the 
health and morals of her citizens, has never been surren- 
dered by the States, or restrained by the Constitution of the 
United States.” (Moore v. [linvis, 14 Howard, p. 15.) 
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This is the language of Justice Greer, and it is sustained 
in a number of other cases hereafter referred to. 

Then, if the act of the Minnesota legislature is a police 
regulation for the preservation of the health of the inhab- 
itants of that State, the question before this Court in this 
case is settled. 

The title of the act, according to acknowledged rules of 
interpretation, must have an influence in determining its 
object. Lt is supposed to express the intention of the legis 
lature, and unless there is something in the body of the act 
palpably inconsistent with it, then it ought to have a con- 
trolling influence in determining the legislative intent. 

[t is entitled— 


“An Act for the protection of the public health, by pro- 
viding for inspection, before slanghter, of cattle, sheep, and 
swine, designed for slaughter for human flood.” 


Here the object of the act is clearly stated in the pre- 
amble. 

But the act further provides that the Loards of [Health of 
the different municipalities shall appoint inspectors ; and 
thus the persons having control and superintendence of the 
public health are to put the machinery of the act in opera- 
tion by appointing the inspectors. 

Is there any such thing known as disease in animals, 
before thev are slaughtered, whose flesh is to be used for 
human food? I[ assume that the Court will take judicial 
notice of the fact that pleuro-pnenmonia, Texas fever, and 
other diseases do exist, and have existed in such animals 
the history of the country proves it—-the decisions of the 
courts and the acts of Congress and of the State legislatures 
show it to be true. The act of Congress on the subject 
of pleuro-pneumonia provides that the animal shall be ex- 
amined—inspected—and if found diseased may be killed. 


' 
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This to prevent the spread of the disease; and whatever 
may be said about the validity of some portions of that act, 
the passage of the act itself is based upon the idea that the 
disease may be detected by an inspection of the animal 
while alive. 

But who does not know that when the vital parts of an 
animal whose disease causes death or unhealthiness, such 
as the heart, the lungs, the kidnevs, the liver—the bowels 
are taken out—that it is next to impossible from an ex- 
amination of the muscles, or whatever else may remain of 
the carcass, to discover whether disease existed or not 
Whereas, when the animal is living, the symptoms of dis- 
ease will exhibit themselves in various forms. 

If this be so, then live inspection becomes a legitimate’ 
subject of legislation, based upon the idea that the fresh 
meat of such animals, which is intended to be sold for human 
food, may become deleterious to the pnblic health. . It is 
urged on the other side that a part of the meat not subjected 
to live inspection is sound, or that all of it is sound, not 
affected with disease; but who knows whether it is sound or 
not, or how niuch of it is sound?’ The answer is, inspect 
the meat after the animal is killed and before it is put upon 
the market. 

If this power be admitted, then it is admitted that the 
State may adopt some method of ascertaining the fact of 
soundness or unsoundness; the State chooses to adopt the 
method of live-stock inspection as the best means of as- 
certaining the fact. Will the Court say that the State shall 
not adopt this method, but must adopt some other? In 
other words, the State is not at liberty to exercise its own 
judgment and discretion as to the best mode of ascertaining 
the fact whether diseased meat is about to be put upon the 
market. To deny this power to the legislature of the State 
is to deny the power to establish police regulations at all; 
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it is to take away from the legislative department the right 
to use its own discretion as to the best mode of preventing 
an injury to the public health. 

[t has been said that the taxing power is the power to 
destroy, but the police power, if it is worth anything at all, 
embraces the power hol only to destroy property, but to 
break contracts, and take away life itself; for the power to 
hang a man for violation of law is an exercise of the police 
power. 

(QJuarantine regulations are admitted to be within the 
legislative power of the State legislatures, and yet, when a 
vessel is stopped at quarantine the healthy and the un- 
healthy among the passengers and the cargo are detained, and 
vommerce between the States is interfered with. But surely 
no man will say that the health of a large city should be 
imperilled rather than a load of dry goods or groceries 
should be delivered to a consignee. 

This Court has held that the question as to whether the 
sale of an article of merchandise involves danger to the 
public health is a question of fact and policy which belongs 
to the legislative department to determine. 

[n Powell ». Pennsylvania, 127 U. 8., 678, the oleomar- 
varine law of Pennsylvania was sustained. 


That law provided, under a penalty, that— 


* No person should sell or offer for sale, or have in his, 
her, or their possession with intent to sell the same as an 
article of food, any compound of AanY oleaginous substance 
other than that produced from unadulterated milk or cream 
from the same, designed to take the place of butter or 
cheese.” 


The defendant offered to prove that the article in ques- 
tion was healthy; that it contained all the elements of butter 


produced from pure, unadulterated milk or cream, except 
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that the percentage of butterine was slightly smaller; that 
butterine had nothing to do with the wholesomeness of the 
article, but with the flavor only, and that the article sold 
was a wholesome and nutritious article of food. 

The testimony was excluded upon the ground that whether 
the article forbidden to be sold was dangerous to the 
public health, was purely a legislative question with which 
the courts had nothing to do. This Court said: 


“ Every possible presumption is in favor of the validity 
of a statute, and this continnes until the contrary is shown 
bevond a reasonable doubt - one branch of the Govern- 
ment cannot encroach upon the domain of another without 
danger. The safety of our institutions depends in no small 
degree on a strict observance of this salutary rule. Whether 
the manufacture of oleomargarine or imitation butter of 
the kind described in the statute, is or may be conducted In 
such a way or with such a skill and secrecy as to baffle ordi- 
nary inspection, or whether it involves such danger to pub- 
lic health as to require for the proteciion of the people the 
entire suppression of the business, rather than its regula- 
tion in such a manner as to permit the manufacture and. sale 
of articles of that class that do not contain noxious ingredi- 
ents, are questions of fact and public policy, which belong to 


the legislative department to determine. And as it does not 


appear from the face of the statute, or from any facts of which 
the court may take judicial cognizance, that it infringes 
rights secured by the fund: amental law, the legislative deter- 
mination of these questions is conclusive on the conrts. It 
is not a part of their functions to conduct investigations into 
facts, and to sustain or frustrate the legislative will em- 
bodied in statutes as they may appear to approve or disap- 
prove of its determination of such questions. In many cases 
of mere administration the responsibility is purely political, 
ho appeal lying except to the ultimate tribunal of public 
judgment, exerciced by the pressure of public opinion, or by 
means of the suffrage. The legislature of Pennsylvania, 
upon the fullest investigation, as we must conclusively pre- 
sume, has determined that the prohibition of sale or offering 
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for sale for purpose of food, any article manufactured from 
oleaginous substances, or compounds other than those pro- 
duced from milk or cream, * * * will promote the pub- 
lic health, and prevent fraud in the sale of such articles. 
If this legislation is unwise it must be corrected at the bal- 
lot-box, and not by the judiciary.” 


This was not a question of the regulation of interstate 
commerce, but certain provisions of the Federal Constitu- 
tion were invoked against the validity of the act, which 
provisions must yield to the act because it was a police 
regulation. 

This decision would seem to settle the question as to 
whether the courts will look beyond the plain provisions of 
the act of the State legislature, to determine whether or 
not the act is a police regulation. 

If. But to return to the nature and extent of the police 
power in the States, as recognized by the decisions of this 
Court. 

In the case of Patterson v. The State of Kentucky, Pat- 
terson had sold, within the State of Kentucky, casks of 
Aurora oil which had been previously branded by an author- 
ized State inspector with the words “ unsafe for illuminating 
purposes.” Letters-patent had been granted by the United 
States for the manufacture of this kind of oil, and it was 
contended that Congress having power to promote the pro 
gress of science and the useful arts, and to secure to invent- 
ors for a limited time the exclusive use of their inventions, 
that no State could prevent or obstruct the exercise of right 
by any regulations which prescribed tests to which the pat- 
ented article could not be made to conform. But the Sn- 
preme Court of the United States decided otherwise, and 
held that the right of the patentee, under the Constitution 
and laws of the United States, “is not granted or secured 
without reference to the general powers which the several 
States of the Unien unquestionably possess over their 
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purely domestic affairs, whether of internal commerce or of 
police.” Quoting with approval from Judge Cooley, in his 
work on Constitutional Limitations, the declaration that— 


“In the American Constitutional system the power to 
establish the ordinary regulations of police has been left to 
the individual States, and cannot be assumed by the National 
Government.” 


And the Court goes on to say that, while it is confessedly 
difficult to mark the precise boundaries of that power, or to 
indicate by any general rule the exact limitations which the 
States must observe in its exercise, the existence of such 
a power has been uniformly recognized by that Court. 

In Gibbons v. Ogden, 9 Wheaton, p. 1, Ch., Justice Mar- 
shall in commenting upon that clause of the Constitution 
which provides that: “ Congress shall have power to regu- 
late commerce between tle States, and with foreign States 
and with the Indian tribes,” says : 


“That inspection laws may have a considerable influ. 
ence on commerce will not be denied, but that a power to 
regulate commerce is the source from which the right to 
pass them is derived cannot be admitted. The object of 
inspection laws is to improve the quality of the articles pro- 
duced by the labor of a country; to fit them for expor- 
tation, or it may be for domestic use; * * * they form 
a portion of that immense inass of legislation, which em- 
braves everything within the territory of the State not sur- 
rendered to the General Government. Inspection laws, 
quarantine laws, health laws of every description, as well as 
laws for regulating the internal commerce of a State, are 
component parts of this mass.” (7 Howard, 283.) 


That learned Judge denies that the power to pass inspection 
laws is derived from any power to regulate commerce. The 
power is derived from a different source and exercised for a 
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different purpose ; it forms a portion of that immense mass 
of legislation which embraces everything within the terri- 
tory of a State not surrendered to the General Government ; 
it is not so surrendered, and the power not so surrendered 
embraces the right fO pass inspection laws, quarantine laws 
health laws of every description. The dangerous article, 
whatever it may be, is brought within the territorial limits 
of the State; the State says to the owner, you cannot sell it 
for human food because it has not been sulbmitted to the 
test required by the laws of this State; you are not pro- 
hibited from bringing beef cattle or hogs or sheep into the 
State, nor from bringing into the State the meat from cattle 
butchered in another State, but before that meat can be sold 
as an article of food it must be submitted to the safest test— 
the test which is required by the laws of the State where it 
is offered to be sold for food—this is necessary in order to 
prevent any danger to the health of our citizens. 

[n the case of Robbins ». The Shelby Taxing District, 
120 U_S. Reports, Justice bradley, in the course of an elab- 


orate opinion, says: 


“It is an established principle, as already indicated, that 
the only way in which commerce between the States can be 
legitimately affected by State laws, is when by virtue of 
its police powers and its jurisdiction over persons and 
property within its limits, a State provides for the security 
of the lives, limbs, health, and comfort of persons, and the 
protection of property ; or when it does those things which 
may otherwise incidentally affect commerce, such as the es- 
tablishment and regulation of highways, canals, railroads, 
wharves, ferries, and other commercial facilities; the pas- 
sage of inspection laws to secure the due quality and 
measure of products and commodities; the passage of laws 
to regulate or restrict the sale of articles deemed injurious 
to the health or morals of the community.” 


Such laws, Justice Bradley says, may legitimately aftect 
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commerce between the States—that is, they are lawful and 
constitutional, although they may affect commerce between 
the States, for the word legitimately used in this connection 
means constitutionally. 

In Brown +. The State of Maryland, so often referred to 
(12 Wheaton, 456), in which case the State of Maryland 
passed a law requiring all importers of foreign goods in 
bales or packages to take out a license before selling the 
same, this law was held to be unconstitutional, but Chief- 
Justice Marshall, who delivered the opinion of the Court, 
in commenting on the clause of the Constitution under con- 
sideration, viz., the clause in regard to the regulation of 
commerce with foreign nations and between the States, 


SAaYS: 


“The power to direct the removal of gunpowder is a 
branch of the police power, which unquestionably remains 
— and ought to remain with the States. * * * There 
moval or destruction of infectious or unsound articles is un- 
doubtedly an exercise of that power, and forms an exception 
to the prohibition we are considering.” 


Now, whilst it must be conceded, as was held in the case 
just cited, that the commercial power of Congress is co-ex- 
| tensive with the subject on which it acts, and cannot be 
stopped at the exterior boundary of a State, but must enter 
its interior, and that the power of importation is accom- 
panied with the power to authorize the sale of the thing 
imported, that sale is the object of importation, and is an 
essential ingredient of that intercourse of which importa- 


tion constitutes a part, and must be considered as a compo- 
ete nent part of the power to regulate commerce; it must be 
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recollected that in the case of Brown v. Maryland the ex. 
| ercise of that power onthe part of Congress was not brought 
in conflict with any State legisfation providing police regu- 
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lations, and it is very clear, from the opinion of Chief Jus- 
tice, above cited from that very case, that it would, in his 
own language, “form an exception to the prohibition ;” 
that is, an exception to the prohibition npon the States 
from passing any law regulating commerce between the 
States. In other words, the power of Congress is ample 
not only to authorize the introduction, but to authorize the 
sale of articles imported, until it comes in conflict with that 
other law of self-defence and self-preservation, the power 
to enact which has never been surrendered. 

And so we may admit that dressed meats are articles of 
commerce, just as live cattle are articles of commerce ; but 
it does not follow that you must deny to the States the right 
to determine whether the meats are diseased, and whether 
the cattle are diseased, and to provide for the use of such 
tests as in their judgment may be the best means of ascer- 
taining that fact. 

In the Texas cattle case, Railroad v. Husen (95 U.S.., 
465) the Court held that the act of the Missouri legislature 
Was neither a quarantine law nor an inspection law, and 
therefore not enacted in the exercise of the police power of 
the State; and the learned judge who delivered the opinion 
concedes that the police power would justify the exclusion 
from the State of property dangerous to the property of citi- 
zens of the State; and as an example, animals having con- 
tagious or infectious diseases, and that for this purpose it 
may pass quarantine and inspection laws, but that such laws 
may not interfere with transportation into or through the 
State beyond what is absolutely necessary for its self-pro- 
tection against the evils intended to be guarded against. 

We admit, also, as was held by the Supreme Court in the 
case of Nuesler +. Kansas (123 U. S., 623), that— 


“The courts are not bound by mere forms, nor are they 
to be misled by mere pretences. They are at liberty, in- 
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deed, are under a solemn duty, to look at the substance of 
things whenever they enter upon the enquiry whether the 
legislature has transcended the limits of its authority, and if 
a statute purporting to have been enacted to protect the pub- 
=< lic health, the public morals, or the public safety, has no 
real or substantial relation to those objects, or is a palpable 
invasion of rights secured by the fundamental law, it is the 
duty of the courts to so adjudge.” 


To reach such a conclusion in this case the Court must 
hold that the statute of the State of Minnesota is a sham 
and a delusion ; that it is a fraud upon the country and upon 
the Constitution, or that it is a lie upon its face, and this, 
although the country is confronted with the fact—the un- 
disputed fact—that diseased meat is sold as an article of 
food ; that Congress, representing the whole nation, has 

| passed a law providing for the inspection of the live animal 
| for the purpose of ascertaining whether disease exists or 
not; that reason and common sense, as well as professional 
skill, establish the fact that live inspection is the only safe 
and satisfactory means of ascertaining the fact as to whether 
disease exists or not. 

In the License cases (5 Howard, 577) the Supreme Court 


defines the police powers as follows: 


“The police powers of a State are nothing more or less 


| than the powers of government inherent in every sovereignty 
| to the extent of its dominions; and whether a State 
| passes a quarantine law, or a law to punish offences, or to 
| establish courts of justice, or to regulate commerce within 


its own limits, in every case it exercises the same power— 
the power to govern men and things within the limits of its 
n “@ dominion. 

Whenever an article is brought within the territory of a 
State, it becomes subject to the jurisdiction of State laws, 
and the State may provide that it shall be so used as not to 
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injure others; for the maxim that no one shall so use his 
own as to injure what belongs to another, is the basis of 
social compact, and the foundation of the authority of gov- 
ernment ¢ and whether the subject-matter of State leyisla- 
tion is produced within the State, or is about to be brought 
into the State, or has been brought there for the purpose of 
consumption within the State, or to be exported from the 
State, ii is in either one of those cases subject to the police 
regulations. 

Under our political system the powers of Government 
have been distributed by the people of the United States to 
two sets of agents, one constituting the Government of the 
United States, the other, the Governments of the different 
States, and this was done when the Constitution was adopted. 
[t is the work of the people of all the States, and declares 
that what is not given or surrendered to the General Govern- 
ment is reserved by the people who made the instrument to 
the States and to the people; that the power In question is 
u power not surrendered, but reserved, has been repeatedly 
held by this Court ; and if not surrendered, but reserved, it 
must exist independently of any power granted to the Gen- 
eral Government, and not subordinate to any such granted 


powers. 


JAMES O. BROADHEAD, 
for Appellant. 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, (889. 


THE STATE OF MINNESOTA, 
Appellant, 


v. 
HENRY E. BARBER. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MINNESOTA. 


Brief in Behalf of Appellants, Filed by Leave of the Court 
and Consent of the Parties Herein, by Counsel 
for the State of Indiana. 


WM. B. BUBFORD, PRINTER AND BINDER, INDIANAPOLIS, 


IN THE 


SUPREME COURT 


OF THE 


UNITED STATES. 


OCTOBER TERM, 1889. 


_ 


Tue State oF MINNESOTA, 
v No. 1,346. 


Henry E. BARBER. 


Appeal from the Circuit Court of the United States 
for the District of Minnesota. 


BRIEF IN BEHALF OF APPELLANT, FILED BY LEAVE OF THE 
CouRT AND CONSENT OF THE PARTIES HEREIN, BY COUNSEL 
FOR THE STATE OF INDIANA. 


STATEMENT. 


This is an appeal from a judgment of the Circuit 
Court of the United States for the District of Minne- 
sota, in a habeas corpus suit brought by the appellee on 
the ground that he was unlawfully restrained of his 
liberty by the State of Minnesota, through its officer, 
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the Sheriff of Ramsey County, under a writ of commit- 
ment issued by a Justice of the Peace, upon conviction 
of the appellee of violating chapter 8 of the General 
Laws of Minnesota for 1889, entitled, “An act for the 
protection of the public health, by providing for inspec- 
tion before slaughter, of cattle, sheep and swine, de- 
signed for slaughter for human food.” The United 
States Circuit Court discharged the petitioner on the 
ground that the statute in question was, as to the peti- 
tioner, unconstitutional and void, as violating art. 1, 
sec. 8 of the Constitution of the United States, which 
declares that ‘The Congress shall have power to regu- 
late commerce among the several States,” and also art. 
4, sec. 2, which provides that “The citizens of each 
State shall be entitled to all the privileges and immuni- 
ties of citizens in the several States.” The State of 
Minnesota appealed to this Court. 

The errors assigned present the sole question as to 
the constitutionality of the statute above referred to, 
under the two constitutional provisions above men- 
tioned, under the fourteenth amendment, or any other 
provision of the Constitution of the United States. 

The State of Indiana is interested in this case for the 
reason that it has enacted a law similar in substance to 
the statute of Minnesota above referred to. For the 
purpose of showing the similarity of the Indiana and 
the Minnesota statute we present them below in adja- 
cent columns, with the sections arranged so as to bring 
the corresponding sections opposite to one another for 
convenience in comparison : 


INDIANA STATUTE, ACTS 
1889, CH. 84. 


AN: ACT for the protection of the 
public health by promoting the 
growth and sale of healthy cat- 
tle and sheep, making it a mis- 
demeanor to sell the same with- 
out inspection before slaughter- 
ing within this State, and to 
authorize cities to appoint in- 

_spectors. 


[APPROVED MARcH 2, 1889. ] 


Section 1. Be tt enacted by the 
General Assembly of the State of In- 
diana, That it shall be unlawful to 
sell, or offer, or expose for sale in 
any incorporated city within this 
State, beef, mutton, veal, lamb or 
pork for human food, except as 
hereinafter provided, which has 
not been inspected alive within 
the county by an inspector or his 
deputy duly appointed by the au- 
thorities of said county in which 
such beef, mutton, veal, lamb or 
pork is intended for consumption, 
and found by such inspector to be 
pure, healthy and marketable, and 
for every euch offence the accused, 
alter conviction, shall be fined not 
more than two hundred dollars nor 
less than ten dollars. 


Sec. 2. That the City Council 
is hereby empowered and required 
to appoint, in each incorporated 
city within the county, one or more 
inspectors and deputies, furnish 
the necessary blanks and decree 
the feea for such in«pection: Pro- 
vided, That where farmers slaugh- 
ter cattle, sheep or awine of their 
own raising or feeding for human 
food, no other inspection shall be 
required, or penalty imposed, than 
such as are already provided by 
law to prevent the sale and con- 
eumption of diseased meat. 


MINNESOTA STATUTE, ACTS 
1889, CH. 8. 


AN ACT for the protection of the 
ublic health by providing for 
nepection before slaughtering of 

cattle, sheep and swine de- 
oo for slaughter for human 


[APPROVED APRIL 16, 1889.] 


Be it enacted by the Legislature of 
the State of Minnesota : 

Section 1. The sale of any 
fresh beef, veal, mutton, lamb or 
pork for human food in this State, 
except as hereinafter provided, is 
hereby prohibited. 

Sec. 4. Any person who shall 
sell, offer or expose for sale for 
human food in this State, any 
fresh beef, veal, mutton, lamb or 
ork whatsoever, which has not 

n taken from an animal in- 
spected and certified before 
slaughter by the proper local in- 
apector appointed hereunder, sha!l 
be guilty of misdemeanor, and 
upon conviction thereof shall be 
punished by a fine of not more 
than one hundred (100) dollars, or 
by imprisonment not exceeding 
three (3) months for each offence. 

Sec. 2. It shall be the duty of 
the several local boards of health 
of the several cities, villages, bor- 
oughs and townships within this 
State to appoint one (1) or more 
inspectors of cattle, sheep and 
swine for said city, village, bor- 
ough or township, who shall hold 
their offices for one (1) year and 
until their successors are ap- 
pointed and qualified, and whose 
authority and jurisdiction shall oe 
territorially co-extensive with the 
board so appointing them; and 
said several foowte shall late 
the form of certificate to be 
by such inapectora, and the fees to 
be paid them by the person apply- 
ing for such inspection, which fees 
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Sec. 3. Nothing herein con- 
tained shail prevent or obstruct 
the sale of cured beef or pork 
known as dried, corned or canned 
beef, or smoked or salted pork, or 
other cured or salted meats. 


shall be no greater than are act- 
ually necessary to defray the costs 
of the inspection provided for in 
section three (3) of this act. 

Sec. 3. It shall be the duty of 
the inspectors appointed hereunder 
to inspect all cattle, sheep and 
awine slaughtered for human food 
within their respective jurisdic- 
tions within twenty-four (24) hours 
before the slaughter of the same, 
and, if found healthy and in suit- 
able condition to be slaughtered 
for human food, to give to the ap- 
plicant a certificate in writing to 
that effect. If found unfit for food 
by reason of infections disease, 
such inspectors shall order the im- 
mediate removal and destruction 
of such diseased animals, and no 
liability for damages shall accrue 
by reason of such action. 

Sec. 5. Each and every certifi- 
cate made by inspectors under the 
provisions of this act shall contain 
a statement to the effect that the 
animal or animals inspected, de- 
scribing them aa to kind and sex, 
were, at the date of such inspec- 
tion, free from all indication of 
disease, apparently in good health, 
and in fit condition, when in- 
spected, to be slaughtered for hu- 
man food, a duplicate of which 
certificate shall be preserved in the 
office of the inspector. 

Sec. 6. Any inspector making 
a false certificate shall be liable to 
a fine of not less than ten (10) dol- 
lars nor more than fifty (50) dol- 
lars for each animal falsely certi- 
fied to be fit for human food under 
the provisions of this act. 

Sec. 7.. This act shall take ef- 
fect and be in force from and after 
its passage. 


Under the above statute of Indiana, prosecutions 


have been instituted in various counties, and two cases 


arising out of such prosecutions are now pending on 


appeal in the Supreme Court of Indiana, one an appeal 


on behalf of the State in a prosecution in Marion 
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County against one Phillip Klein, the error assigned be- 
ing the quashing of the information by the Court on 
the ground that the statute above referred to is uncon- 
stitutional; and the other an appeal in a habeas corpus 
case by the oflicer of Porter County, who had received 
a writ, of commitment from a justice of the peace of 
that county against one James E. Harvey, on a convic- 
tion of said Harvey under this statute, the Circuit 
Court of that county having discharged said Harvey, 
on habeas corpus, on the ground that the above statute 
is unconstitutional. 

The decision of this case will, therefore, affect both 
the validity of the Indiana statute and the result of 
pending cases which are based upon that statute. 


ARGU MENT. 


We claim that the statute is valid-and constitational, 
as an exercise of the police power of the State of Min- 
nesota. 

The question involved in this case is, whether the 
States of this Union may, in the exercise of their right 
of inspection of articles in common commercial use 
which are capable of a state, condition or quality which 
renders them dangerous to life, health and property 
in commercial, as distinguished from private use, im- 
pose conditions upon the inspection, which operate as 
prohibitions to some individuals engaged in commerce 
in the article which is the subject of the legislation 
with citizens of other States, and, if so, what is the ex- 
tent of their power in imposing such conditions and 
what tribunal is to judge of that extent. 
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As bearing upon the determination of this question, 
we present the following considerations : 


I. 


A State of this Union, in the exercise of its reserved 
power to legislate for the benefit of its citizens except 
as restrained by the fundamental law, which is the 
power to regulate all commerce (all action and all use 
of things which affect others than the actor or user) of 
all persons and things within its territorial limits, may 
exercise either the police power proper or the paternal 
police power—or, as it is generally denominated, the 
police power or the paternal power. 

Laws passed in the exercise of the police power 
proper are laws regulating the commerce (as above de- 
fined) of those persons and in those things which are 
capable of working injury to life, health or property, 
of themselves in their commercial, as distinguished 
from their private use, without the voluntary interven- 
tion of the person whose life, health or property is in- 
jured. 

Laws passed in the exercise of the paternal police 
power, are laws regulating the commerce (as above de- 
fined) of those persons and in those things not capable 
of working injury to life, health and property in their 
commercial action or use, except as such commercial 
action or use renders possible or convenient an injuri- 
ous private action or use by the person to whom the 
action is directed or to whom the property is delivered. 

It is only by the regulation of commercial action that 
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private action can be aftected. To regulate private ac- 
tion directly would be a manifest violation of the 
rights of life, liberty and property secured to the indi- 
vidual by the fundamental law. 

That the police power proper as above defined is in- 
cluded in the power of legislation possessed by the 
States above defined, is shown by the following defini- 
tion of the police power given by this Court in the case 
of Munn v. The State of Illinois, 94 U. 8. 113, at page 
124: 

“When one becomes a member of society, he neces- 


‘sarily parts with some rights and privileges, which, 


as an individual not affected by his relations to others, 
he might retain. ‘A body politic,’ as aptly defined in 
the preamble of the Constitution of Massachusetts, ‘ is 
a social compact by which the whole people covenants 
with each citizen, and each citizen with the whole peo- 
ple, that all shall be governed by certain laws for the 
common good.’ This does not confer power upon the 
whole people to control rights which are purely and 
exclusively private. Thorpe v. R. & B. Railroad Co., 27 
Vt., 143; but it does authorize the establishment of 
laws requiring each citizen to so conduct himself, and 
so use his own property, as not unnecessarily to injure 
another. This is the very essence of government, and 
has found expression in the maxim, sic utere tuo ut 
alienum non laedas. From this source come the police 
powers, which, as was said by Mr. Chief Justice Taney 
in the License Cases,5 How. 588, ‘are nothing more or 
less than powers of government inherent in every sov- 
ereignty, that is to say, the power to govern men 
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and things.’ Under these powers the government regulates 
the conduct of its citizens one towards another and the 
manner in which each shall use his own property, when 
such regulation becomes necessary for the public good.” 
That a State of this Union possesses the paternal 
police power is recognized by all the cases in this Court 
which have upheld or recognized the right of a State to 
prohibit all commercial use of intoxicating liquors to 
its own citizens. [ntoxicating liquors are not dangerous 


to life, health, or property, except as their commercial 


use is accompanied with voluntary private use, and such . 


prohibitory laws essentially protect the citizen from his 
own action and use of the article injurious to himself. 
Mugler v. Kansas, 123 U.S., 623. 


II. 


The grant of the power to the Congress to regulate 
interstate and foreign commerce is a grant to the Federal 
Government of the police power, and this police power. 
when exercised by express legislation (or by a manifes- 
tation of the will of Congress to refrain from legislation 
in a certain direction), is paramount to any State statute 
enacted in the exercise of the police power of the State, 
so far as that statute affects interstate or foreign com- 
merce. 


? 


The word “commerce,” as used in the Constitution 
of the United States, is thus defined by Chief Justice 
Marshall in the case of Gibbons v. Ogden, 9 Wheaton 1, 
at pages 189,190: ‘Commerce, undoubtedly, is traflic, 


but it issomething more; itisintercourse. It describes 
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the commercial intercourse between nations and parts 
of nations, in all its branches, and is regulated by pre- 
scribing rules for carrying on that intercourse.” 

Intercourse (i. e. commerce), therefore, includes all ac- 
tions of individual citizens in the exervise of their 
powers over themselves or their property which have a 
direct relation to, and effect upon other persons, as dis- 
tinguished from the actions of individual citizens in the 
exercise of their powers over themselves or their prop- 
erty, which have a direct relation to and effect upon 
themselves only. 

The power to regulate commerce, therefore, includes, 
if it does not consist in, the power to legislate regarding 
all actions of individual citizens directly affecting the 
other citizens, and affecting them injuriously (since 
there would be no reason for regulation of beneficial 
intercourse), in respect to the rights of life, liberty and 
property, which are the rights and all the rights which 
a citizen possesses. 

The power to regulate commerce and the police 
power, as defined in Munn v. Illinois, 94 U. 8., 113, are 
thus seen to coincide, from which we conclude that 
they are one and the same thing. 

The Federal Government, therefore, has the complete 
power of legislation, including the right to exercise 
both the police power proper and the paternal police 
power, over inter-State and foreign commerce (unless 
the courts shall hereafter hold that the exercise of the 
paternal power by the Federal Government is opposed 
to the theory of the Constitution). 
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By Article 6 of the Constitution of the United States 
it is provided that al! laws made in pursuance of the 
Constitution ot the United States shall be the supreme 
law of the land. 

From this it results that the legislation of the Con- 
gress relating to inter-State commerce is paramount to 
any conflicting State legislation. 

So, also, it is said that when the Congress has mani- 
fested its will to refrain from legislation of a particular 
kind, this has the same effect as express legislation di- 
recting that inter-State or foreign commerce of the 
particular kind referred to shall not be subject to State 
restriction. Smith v. Alabama, 124 U.8., at p. 473. 

The right granted to the Congress to provide for is- 
suing patents for inventions is in derogation of the 
rights of the individual. The right of an individual 
under a patent for an invention is subservient to the right 
of the State to enact legislation in the exercise of the 
police power proper. Patterson Vv. slate of Kentucky, 97 
U.S. 501. 


ILI. 


The only limitation upon the police power proper and 
the paternal police power, 7. ¢., upon all legislation of 
a State so far as its own citizens are concerned, is that 
in the exercise of those powers, the rights of life, liberty 
and property guaranteed to each citizen by the funda- 
mental law, shall not be infringed. Powell v. Pennsyl- 


vania, 127 U.S.. 678. 
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The effect of Article 4 Section 1 is to secure to every 
citizen of every State in any other State the same rights 
of liberty and property which the citizens of that State 
enjoy under the Constitution as against any exercise of 
legislative power by that State. 

The effect of the Fourteenth Amendment is to secure 
to every citizen of the United States the same rights of 
liberty and property in his own State, as against his own 
legislature, to which every other citizen of the United 
States (including citizens of the Sina States) would 
be entitled. The Fourteenth Amendment therefore 
makes it possible for the appellee in this case, though 
a citizen of the State of Minnesota, to claim the same 
rights with respect to his commerce with citizens of 
other States that those eitizens might claim with re- 
spect to their commerce with him, but he, like them 
can Only object to the statute in question, because it 
interferes with his right to liberty and property guar- 
anteed to him by the Constitution of Minnesota. 


IV. 


Legislation of a State in the exercise of the police 
power proper may effect commerce between its citizens 
and persons outside the State, (inter-State or foreign 
commerce of ita citizens). Legislation of a State in the 
exercise of the paternal police power can effect only com- 
merce which is exclusively within the territorial limits 
of the State. 

From the fact that the State has the power to regulate 
all action and all use of property within its territorial 
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limits, it follows that it may exercise both the police 


power proper, and the paternal police power over all 
persons and things entirely within its territorial juris- 
diction. It follows also, that the State can exercise the 
paternal police power over such commercial action or use 
of property only as is within its territorial jurisdiction, 
since all action or use of property which is injurious 
only by private use, is regarded as having ite location 
at the place where the private use takes place, and since 
it would be contrary to the theory of this government 
to allow the legislature of the States to have an extra- 
territorial effect, merely tor the purpose of preventing 
individual citizens from injuring themselves. 

It follows also, that. inasmuch as some actions and 
some uses of property which have an injurious opera- 
tion to the citizen without co-operation on his part, and 
for which he can not be blamed, are between the citizens 
of the State and the citizens of other States, it is essen- 
tial for the complete protection of the life, health and 
property of the community, against all actions or uses 
of property injurious to the citizen, without voluntary 
co-operation in his part and for which he can not be 
blamed, that the police power proper should have an 
extra-territorial effect, so as to regulate not only such 
actions and uses of property between its own citizens, 
but also between its own citizens and the citizens of 
other States, to the extent necessary tor the protection 
of the life, health and property of the community, 
from such action or use injurious to the citizen without 


his voluntary co-operation, and for which he can not be 


blamed. 
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All such State statytes have uniformly been held by 
this cqurt, to have such extra-territorial effect as to 
inter-State and foreign commerce. 


Va 


The determination of the question whether certain 
legislation is an exercise of the police power proper or 
the paternal police power, or is a violation of the con- 
stitutional rights of the citizen depends upon whether 
the means provided by the statute are reasonably 
adapted to secure the protection of the community 


- from the injurdus action of individuals, or to secure 


the individual against the consequences of his own in- 
jurious action, or are reasonably adapted to accomplish 


neither of these ends. 


The line of demarkation between the police power 
proper and the paternal police power is difficult to de- 
fine, because there are few if any actions, or uses of 
property, which literally affect the actor or user only 
injuriously; that is, which do not have some injurious 
effect upon other than the actor or user. The only line 
which can be drawn, as governing each case, is the line 
of reasonable adaptation of the means provided by the 
statute to the object which the statute on its face is 
designed to attain. The character of the legislation 
must be determined by the degree of adaptation. 

A statute which purports on its face to be designed 
to protect or preserve the life, health or property of the 
community from commercial acts or uses of property 
injurious to him witltout voluntary co-operation or 
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blame on his part, and which provides means which are 
reasonably adapted to accomplish that object, is a valid 
exercise of the police power proper. 

A statute which purports on its face to be designed 


to protect or preserve the life, health or property of 


the community, but which provides means which are 
reasonably adapted to protect and preserve the life, 
health or property of individual citizens from the 
commercial action or use of property injurious only 
by voluntary co-operation on their part for which they 
are blamable is an exercise of the paternal power 
(though in a sense such legislation is an exercise both 
of the police and the paternal power). 

It a statute purporting to be enacted in the exercise 
of either the police or the paternal power is not reason- 
ably adapted to accomplish the objects proper to either 
kind of legislation (and is not properly enacted in the 
exercise of any other power), it is void, as interfering 
with the rights of the citizen with respect to his liberty 
and property guaranteed by the bills of rights of all 


constitutions. 
VI. 


In determining the question of reasonable adaptation 
of the means provided by the statute to the object pro- 
posed to be attained, some questions are for the deter- 
mination of the Legislature only, asa final tribunal, and 
others are for its determination only primarily, subject 


to the determination ot the courts, as a tinal tribunal. 
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Generally speaking, all questions relating to the de- 
gree and standard of state, condition or quality of. per- 
sons or things, are determinable as questions of discretion 
and policy by the Legislature only, as a final tribunal ; 
while all questions relating to the capability of persons 
or things of a dangerous state, condition or quality, are 
determinable, as questions of fact, by the Legislature 
primarily, subject to the determination of the courts, as 
a final tribunal, upon other facts within the judicial 
knowledge of the Court, or upon binding precedents. 

In the case of Powell v. Pennsylvania, 127 U. 8. 678, a 
statute of Pennsylvania prohibiting the manufacture 
and sale of oleomargarine was held to be constitutional, 
as not interfering with the liberty of the citizen, and 
hence not discriminating against any class of citizens 
of the United States. 

In that case the Court decided, as a question of fact, 
from facts within its judicial knowledge, that the 
article, which was the subject-matter of the law, as an 
article of food (and hence usually passing by sale from 
hand to hand), possessed a capability of working injury 
to the public health in its commercial use, by rea- 
son of its unknowable condition, dangerous to life, 
health and property. 

Tie Court, speaking by Mr. Justice Harlan, on page 
684, say: “It will be observed that the offer in the 
Court below was to show by proof that the particalar 
articles the defendant sold, and those in his possession 
for sale, in violation of the statute, were, in fact, whole- 
some or nutritious articles of foud. It is entirely con- 
sistent with that offer that many—indeed, that most— 
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kinds ot oleomargarine butter in the market contain ingredi- 
ents that are, or may become, injurious to health. The Court 
can not say, from any facts of which it may take judicial 
cognizance that such is not the fact. Under the cireum- 
stances disclosed in the record, and in obedience to 
settled rules of constitutional construction, it must be 
assumed that such is the fact.” 

In that case the Court further decided that they had 
not the power to decide as questions of fact, the ques- 
tion of the reasonableness of the restriction proposed, but 
that the questions of the nature and the extent of the 
restrictions were questions of policy and discretion, 
which the Legislature alone could decide. 

The Court say, on page 685: ** Whether the manufac- 
ture of oleomargarine, or imitation butter, of the kind 
described in the statute, is, or may be, conducted in 
such a way, or with such skill and secrecy, as to bafile 
ordinary inspection, or whether it involves such danger 
to the public health as to require, for the protection of 
the people, the entire suppression of the business, rather than 
its regulation in such manner as to permit the manufacture 
and sale of articles of that class that do not contain noxious 
ingredients, are questions of fact and of public policy, which 
belong to the legislative department alone to determine. And 
as it does not appear upon the face of the statute, or 
from any facts of whieh the Court must take judicial 
cognizance, that it infringes rights secured by the fun- 
damental law, the legislative determination of those 
questions is conclusive upon the Courts. It is not a 
part of their functions to conduct investigations of facts, 
entering into questions of public policy merely, and to 
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sustain or frustrate the legislative will, embodied in 
statutes, as they may happen to approve or disprove 
its determination of such questions. The power which 
the Legislature has to promote the general welfare is 
very great, and the discretion which that department 
of the Government has in the employment of means to 
that end is very large.” 


VII. 


In the exercise of the police power proper and the 
paternal power, the eerrs may enact both protective 
and preservative laws. Protective laws act negatively 
upon action injurious to the community and individ- 
ual citizens, by way of prohibition. Preservative laws 
act positively, by constructing means by which all 
proper action and use of property may be had without 
injury to the community or to any citizen. 

Such negative and prohibitory regulations are pro- 
tective or criminal laws. 

Such positive and constructive regulations are pre- 
servative laws. Preservative police regulations are 
those by which the State establishes highways, bridges, 
ferries, courts, banks, etc., and all other agencies and 
means by which intercourse is carried on more safely 
and conveniently. The case of Gilman v. Philadelphia, 
3 Wall. 713, tllustrates this distinction. 

All protective or criminal laws enforce the specified 
prohibition upon personal action or use of property by 
fine or imprisonment, or by seizure and destruction of 
property dangerous in commercial use. 
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VIL. 


All prohibition upon persoual action or use of property 
is of two kinds: 

1. Prohibition of a designated kind of personal ac- 
tion, or a Jesignated kind of use of property, under 
penalty. 

2. Prohibition of all personal action of a designated 
class of persons, or of all use of a designated class of 
things, absolutely, or until some designated condition 
has been fulfilled, under penalty. 

The bulk of the ordinary criminal legislation is made 
up of laws imposing prohibitions of the first kind. 

Those criminal laws imposing prohibitions of the 
second kind are denominated prohibitory or license 
laws. 

Inspection laws are a species of license laws, since 
they impose a prohibition upon action or use of property 
until the conditions, both of inspection and endurance 
of inspection have been performed. 

An “inspection” is a determination of state, condi- 
tion or quality of persons or things by subjection to 
some “crucial test,’ as distinguished from a determina- 
tion by a judicial examination on testimony and proof 
other than by inspection. An inspection is a rapid and 
inexpensive method of trial, as distinguished from a 
slow and expensive method. 

In the case of People v. Compagnie Generale Transat- 
lantique, 107 U.S. 49, this Court speaking by Mr. Justice 


Miller thus defined “ inspection: ”’ 
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“ What is an inspection? Something which can be 
accomplished by looking at or weighing or measuring 
the thing to be inspected, or applying to it at once some 
crucial test. When testimony or evidence is to be 
taken or examined, it is not inspection in any sense 
whatever.” 

Inspection laws proceed upon the theory that the 
whole of any class or aggregation of persons or things 
which are reasonably suspected of being of a state, con- 
dition or quality likely to be injurious to the State or 
its citizens, may be treated as actually dangerous to the 
State or its citizens until they have been subjected to 
and have endured an inspection. The right to inspect 
is a necessary incident to the right to prohibit. 

Prohibitory laws, and license laws (including inspec- 
tion jaws), may be enacted in the exercise of the police 
power, for the purpose of protecting the life, health or 
property of the community from dangerous action or 
use of property by individuals; or in the exercise of the 
paternal power, for the purpose of protecting the indi- 
vidual citizen from action or use of property injurious 
to himself; or in the exercise of the taxing power, for 
the purpose of destroying commerce in any designated 
class of articles, or enforcing the payment of the tax, 
by prohibition of action or use until the tax is paid. 

Prohibitory and license laws, enacted in the exercise 
of the police power, are denominated quarantine pro- 
hibitory laws and quarantine license laws (quarantine 
license laws including, as before stated, quarantine in- 


spection laws). 
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The case of Turner v. Maryland, 107 U.S., 38, was 
the case of an export inspection law, designed to pro- 
tect the reputation of a class of merchants from the 
consequences of the action of some members of the 
class. It would seem to have enacted in the exercise 
of the paternal police power. 

This Court, in the case of Bowman v. Chicago and 
Northwestern Railway Company, 125 U. S., 469, on page 
488, thus defines an inspection law: 

“The right of the State to pass inspection laws is ex- 
pressly recognized in Article 1, Section 10 of the State 
Jonstitution, in the clause declaring that ‘no State 
shall, without the consent of Congress, lay any imposts 
or duties on imports or exports except what may be 
absolutely necessary for executing its inspection laws.’ 
* * * ¢ And all such laws shall be subject to the re- 
vision and control of the Congress.’ The nature and 
character of the inspection laws of the States, contem- 
plated by this provision of the Constitution, were very 
fully exhibited in the case of Zurner v. Maryland, 107 
U.S. 38. *The object of inspection laws,’ said Chief 
Justice Marshall, in Gibbons v. Ogden, 9 Wheat. 1, 203, 
‘is to improve the quality of articles produced by the 
labor of a conutry; to fit them for exportation ; or, it 
may be, for domestic use. They act upon the subject 
before it becomes an article of foreign commerce, or of 
commerce among the States, and prepare it for that 
purpose. They are confined to such particulars as, in 
the estimation of the Legislature and according to the 
customs of trade, are deemed necessary to fit the in- 


spected article for market, by giving to the purchaser 
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public assurance that the article is in that condition and 
of that quality which makes it merchantable and fit for 
use or consumption. They are not founded on the idea 
that the things, in respect to which inspection is required, 
are dangerous or noxious in themselves. It was said in 
Turner v. Md., 107 U. 8. 38, 55: ‘Recognized elements 
of inspection laws have always been, quality of the 
article, form, capacity, dimensions and weight of pack- 
age, mode of putting up, and marking and branding of 
various kinds—all these matters being supervised by a 
public officer having authority to pass or not pass the 
article as lawful merchandise, as it did or did not 
answer the prescribed requirements. It has never been 
regarded as necessary, and it is manifestly not neces- 
sary, that all of these elements should co-exist in order 
to make a valid inspection law. Quality alone might 
be the subject of inspection, without other requirement, 
or the inspection may be made to extend to all of the 
above matters.’ It has never been regarded as within 
the legitimate scope of inspection laws to forbid trade 
in respect to any known article of commerce, irre- 
spective of its condition and quality, merely on account 
of its intrinsic nature and the injurious consequences 
of its use or abuse.” 


LX. 


All articles are subject to quarantine inspection by 
the State, which, in addition to their capability of a 
state, condition or quality davgerous to life, health or 
property, possess the characteristic of “ usually passing, 
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by sale, from hand to hand;” that is, of being usually 
dealt in markets and intended for immediate consump. 
tion in use. All articles of food are within this class. 

As to all such articles, the power of inspection is es- 
sential to the maintenance of the public health, espe- 
cially in the more populous communities, where the 
opportunities for concealing fraud are greater, and ig- 
norance anc poverty more common. 

As to much of such inspection, it may be doubted 
whether it is enacted in the exercise of the police power 
or the paternal power. When the object of the inspec- 
tion is to prevent the use of those articles which are 
visibly decayed or deteriorated, the legislation is, in a 
sense, designed to protect the citizens from the injur- 
ious consequences of their own voluntary action in 
using unwholesome or dangerous articles; yet, on the 
other hand, such action can, perhaps, not be considered 
voluntary. 

Laws for inspecting things not visibly dangerous 
ure enacted in the exercise of the police power, since 
the injury to health is caused by the commercial 
use of the article in connection with involuntary and 
unintentional private use, and hence the injury to health 
is caused by the commercial use of the article. 

This is specially true of articles capable of infection 
that is the capability of becoming diseased, and of con- 
veying specific disease which is itself, of course, infee- 
tious. Infection may exist without there being the 
slightest evidence to the senses of the infection, and 
for this reason from times immemorial it has been con- 


sidered the duty of the State to provide the most strin- 
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gent quarantine restrictions against all such persons or 
things as are even under suspicion of infection, because 
of the danger to the health of the community arising 
from the possibility that the person or thing supposed 
to be infected, might, in fact, be infected. A state of un- 
removable suspicion of infection has always been con- 
sidered as a ground of absolute prohibition. 


X. 


For the-purpose of quarantine inspection, manufac- 
tured or prepared articles may be placed in the same 
class with the unmanufactured or unprepared articles 
when the process of manufacture consists only in the 
removal from the unmanutactured or unprepared article 
of those ‘indicia by which alone the infectious or non- 
infectious condition of the article can be ascertained, 
without the removal of the possibility of ‘infection. 
This results from the fact that the State is forbidden to 
ascertain the state, condition or quality of articles for 
commercial use by a judicial examination, and must 
ascertain this fact by inspection or not at all. 

Upon persons in their ordinary commercial action, 
common to all citizens, and apon things in their ordinary 
commercial use, for tratic and consumption, the State 
can impose, for the protection of life, health or prop- 
erty, 7. ¢., for quarantine purposes, an “inspection” only, 
as a means of determination of state, condition or qual- 
ity, since to impose a judicial examination requiring 
proof other than by way of “inspection” in such case, 
might, by reason of the tact that commercial action and 
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use of property is dependent upon the expense en- . 
tailed by such action or use, and the rapidity with ] ( 
which such action may be taken and property may be 


brought into such use, entirely prevent such commer- 
cial action or use of the persons or things designated, | 
and thus work an interference with the liberty of the | 


citizen, and a taking of his property, in violation of the 


Bills of Rights. | 
Upon persons engaged in commerce (i. e. intercourse) | 

of a peculiar and extraordinary kind which exposes the 

community to extraordinary danger unless exercised by | | 

skilled persons (and perhaps upon some property de- | | 


signed for some extraordinary or permanent use, and 
capable of working extraordinary danger to the com- 
munity uniess it be in a peculiar state or condition, or 
of a peculiar quality), the State may impose the burden 
of a judicial examination upon proof other than by in- 
spection, and hence entailing expense and delay upon 
the person engaged in such commerce, without violat- 
ing the constitutional rights of liberty or property. 
Such persons contemplate a continuing dangerous ac- 
tion, and such property is designed for a continuing 
dangerous use, and the preparation for such use requires 


both expense and delay, which give value to the per- 


sonal services and to the property, so that the expense 


and delay of the examination in proportion to the value 


and the danger is not an unreasonable burden upon such 


commercial use, and does not work a violation of con- 


stitutional rights of liberty or property. 


The State is prevented from determining the state, 


condition or quality of persons or things in their ordi- 
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nary commercial use in any other manner than by “ in- 
spection,” not only by its constitutional obligation 
toward the persons themselves engaged in such com- 
merce, but also by reason of its constitutional obliga- 
tions toward all its other citizens, since, to impose such 
a judicial examination ‘upon persons and things in 
their commercial action or use, would, by reason of the 
great number of persons and things required to be thus 
examined, create a burden upon the whole community 
in the shape of courts and officers, which would require 
for their support taxation amounting to a taking of 
property. 

From the fact that the State can not, and is not 
bound to protect the life, health and property of its 
citizens from danger arising from the ordinary com- 
mercial action of persons, or the ordinary commercial 
use of things otherwise than by inspection, it follows 
that, after the enactment of an itspection law relating 
to a class of specified things in their ordinary com- 
mercial use, the State may prohibit the commercial use 
of all such members of that class as are permanently 
incapable of inspection; provided that the inspection 
of the kind required, and under the conditions imposed, 
is the only inspection which will effectually accomplish 
the protection of the life, health and property of the 
community. 

The State may, therefore, ior the purpose of protect- 
ing the life, health and property of its citizens by an 
effective inspection, enact provisions regarding the in- 
spection which operate ag prohibitions upon some 
things in their prepared or manufactured state, as things 
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permanently incapable of inspection, when the pro- 
cess of preparation or manufacture consists only in the 
removal of those indicia which render an effective in- 
spection possible, and when, in such preparation or man- 
ufacture the capability of injury to the community 
which the thing posesses in its commercial use is not 
removed. 

Such legislation is merely the enforcing, on the part 
of the State, of the implied contract into which every 
citizen exercising the business of such preparation or 
manufacture of things enters, which is, to submit to 
whatever restrictions the State may impose upon such 
business, for the protection of the health, life and prop- 
erty of the community. Munn v. Illinois, 94 U.S., 1138. 

The principles above stated may be summed up as 
follows : 

It is the function of license quarantine laws enacted 
in the exercise of the police power proper, to prohibit 
all ordinary commercial action of persons and all ordi- 
nary commercial use of things (meaning by “ commer- 
cial” all action or use affecting others) which are danger- 
ous to the life, health or property of the citizen without 
his co-operation and without blame on his part by 
reason of their deteriorated, but curable, state or con- 
dition, or by reason of their poor, but restorable 
quality, until they have contormed to some require- 
ment desiggzd to restore the persons or things to a state 
in which they are not dangerous to life, health or 
property, and have proved such conformity without 
expense and delay to the State, by submitting to and 
enduring some “crucial test’’—that is an inspection. 
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For the purpose of license quarantine legislation, all 
persons and things may be treated as of such danger- 
ous, but curable, state, condition, or quality, which are 
under reasonable suspicion of being of dangerous state, 
condition, or quality (by reason of their previous sur- 
roundings or their belonging to a class of persons or 
things capable of such dangerous state, condition or 
quality), but whose state, condition or quality may be 
proved, without expense and delay to the State, by 
their submission to and endurance of some “ crucial 
test’ under State supervision required of such persons 
or things by existing State legislation—that is, an in- 
spection. 

It is the function of prohibitory quarantine laws en- 
acted in the exercise of the police power proper, to ab- 
solutely prohibit all ordinary commercial action of 
persons, and all ordinary commercial use of property 
(meaning by “commercial” all action or use affecting 
others) which is dangerous to life, health or property 
of the citizens without cooperation and without blame 
on his part, by reason of the incurable, deteriorated 
state or condition, or the incurable low quality of such 
persons or things. 

For purposes of prohibitory quarantine legislation, 
all persons and things may be treated as of such incur- 
able, dangerous state, condition or quality for ordinary 
commercial action or use which are under reasonable 
suspicion of being in a dangerous state or condition, or 
of such dangerous quality for such commercial action 
or use (by reason of their previous surroundings, or of 
their belonging to a class of persons or things capable 
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of a dangerous state, condition or quality) and whose 
harmless state, condition or quality for such action or 
use, can not be, or is, refused to be proved without ex- 
pense and delay to the State—that is, by submission to, 
and endurance of, some quick, cheap and crucial test 
under State supervision, required of such persons and 
things by existing State legislation—that is, by inspec- 


tion. 


XIT. 


In determining whether the statute in question com- 
plies with all the requirements which have been laid 
down as above, certain questions arise, some of which 
are questions of fact which the Court must decide from 
its judicial knowledge and from precedents, and some 
of which are questions of policy. Inasmuch as the de- 
termination of these questions of fact involves the ex- 
amination of their determination by the Legislature, 
the Court will presume the Legislature determined them 
correctly, and the burden is upon the appellee to show 
that the Legislature did not decide them correctly. 
Powell v. Pennsylvania, 127 U. 8. 678. 

The question of the capacity of the subject matter of 
the dressed meat law of an infectious condition is a 
question of fact for the Court. Upon the authority of 
the case of Powell v. Pennsylvania, 127 U.S. 678, the ques- 
tion of the capacity or incapacity of the dressed meat 
for an inspection, which will determine its infectious or 
non-intectious condition, is not for the Court to decide. 
The remaining question is as to the extent of the re- 


striction which the State may impose upon commerce 
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in that commodity for the purpose of rendering it in- 
spectable for commercial use. This we claim under the 
doctrine of the case of Powell v. Pennsylvania, is a ques- 
tion to be determined by the Legislature solely as a 
question of policy. 

If, however, this Court should hold that the determi- 
nation of that question is within its jurisdiction, and 
that the inspection must be under reasonable conditions, 
we claim that the conditions imposed are only such as 
are reasonably necessary to secure the inspection of the 
commodity in such a way that its infectious or non- 
infectious condition may be definitely determined. 

As bearing upon the determination of these ques- 
tions of fact we submit the following considerations: 

1. Dressed meat is an article capable of an infec- 
tious condition. 

In support of this proposition we would refer the 
court to an article in the “ Nineteenth Century” Re- 
view for September, 1889, entitled “ Diseases Caught 
from Butcher's Meat,’ by Dr. Henry Behrend, M. R. 
C. P., which contains a summary of all medical knowl- 
edge and belief upon this subject. 

2. Dressed meat is an article incapable of an in- 
spection which will determine whether or not it is in 
an infectious condition. 

The process of preparation consists only in the re- 
moval of those indicia which render an inspection for 
the purpose of determining the diseased and infectious 
condition of the meat possible. 

Disease makes its appearance in the skin or entrails, 
and the flesh is the portion of the animal least likely 
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to show signs of disease. So disease shows in the- 


whole appearance of the animal during life, and the 


actions of the animal indicate with great accuracy the 


nature of the disease. It is true that not only does 
almost no disease show in the meat, when dressed, 
but that some diseases especially in some stages, by 
bloating the flesh and filling the blood vessels, give to- 
the diseased meat an appearance of unusual health. 

3. The conditions imposed upon the inspection ar 
only such as are absolutely necessary to effect an in- 
spection which will determine the question as to. 
whether the meat is in an infectious or non infectious 
condition. 

The statute provides for inspection within twenty- 
four hours betore slaughter. As before shown, it is 
essential, in order to determine the presence of infec- 
tious disease in the meat, that the inspection should be 
before slaughter. ‘To render the inspection absolutely 
effective it should be made at the time of slaughter, so 
that the entrails may be examined for disease. 

In allowing twenty-four hours to expire after inspec- 


tion the State makes every concession which it can pos- 


sibly make to the butcber. To allow a longer time to » 


elapse would be to allow other diseases to be contracted. 
and develop after inspection and before slaughter. 

This provision, so faras it prohibits the commercial 
use in Minnesota of meat from animals slaughtered be- 
yond the twenty-four limit of transportation, is a proper 
prohibition in the exercise of the police power proper, 
since such meat, like all other meat not inspected within. 
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twenty-four hours before slaughter, is in a state of un- 
removable, justifiable suspicion and hence a proper sub- 
ject of absolute probibition. 

The Legislature of Minnesota, in enacting this stat- 
ute, has decided that the following facts are true, and 
has made the following conclusions thereon : 

1. Meat in the animal is a commodity dangerous to 
life, health and property in its commercial use without 
the voluntary co-operation of the person injured, and 
without blame on his part; and hence a proper subject 

in the exercise of the police power proper of license by 


eI 


way of unconditional inspection. 
2. Dressed meat is a commodity of the same class, 


; } similarly dangerous, but by reason of the character of 
its preparation uninspectable except under conditions, 
and hence is a proper subject of license only by way of 

conditional inspection, i. e. in the animal, and within 
twenty-four hours betore slaughter. 


| 3. Dressed meat not inspected under these conditions 
) is a commodity in a state of unremovadble, justifiable 
suspicion, and hence a proper subject of prohibition. 

; 

) XIII. 


The appellee can not complain that the statute vio- 


lates his rights of liberty and property by reason of the 
fact that it affects him in a different manner in his per- 


son or property from that in which it affects other per- 


(. sons. 
The appellee in this case, for the purpose of making 
this claim, stands in the shoes of the citizens of other 
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States with whom he is carrying on commerce, and may 
make the same objection on the ground of discrimina- 
tion against interstate commerce that they may make. 
As to citizens of the other States engaged in inter- 
state commerce the statute works no discrimination. 
The question of discrimination is to be determined 
upon the facts within the judicial knowledge of the 
Court, the presumption being in favor of the validity 


of the action of the Legislature, as is the case in all . 


cases where the courts have power to examine a ques- 
tion of fact which has been determined by the Legisla- 
ture. Powell v. Pennsylvania, 127 U.S. 678. 

The statute affects as seriously the smail butchers in 
the outlying districts of Minnesota as it does the great 
“packer” in Chicago or Kansas City. ‘The small butcher 
in Minnesota, whose place of business is not located in 
the midst of some town or city, must bring his cattle 
to the town or city for inspection, or undergo the delay 
and expense of obtaining an inspector from the town or 
city. He can not bear the expense in competition with 
the butchers favorably located for inspection purposes 
ip the towns and cities. 

A further effect of the law undoubtedly is to destroy 
the business of all butchers in Minnesota towns and 
cities, except those who are most favorably situated in 
such towns or cities for cheap and rapid inspection un- 
der the statute. 

So that the final operation of the law will be to 
destroy the business of all butchers and packers now 
engaged in the business of supplying the State of Min- 
nesota with uninspected meat except those who shall so 
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arrange their business in the towne and cities of the 
State as to permit of a cheap and rapid inspection of 
their product before the same is exposed for public sale 
in the markets—thus accomplishing only what it has 
been always admitted the State might do in the exer- 
cise of its police power—a regulation of a “noxious 
trade” for the public good by restricting it to a loca- 
tion where the process of manufacture may be super- 
vised for the benefit of the community. 

As to all citizens of the United States within the 
limit from which animals can be transported into any 
town or city of Minnesota, inspected and shipped back 
and slaughtered within twenty four hours, except those 
most favorably located in the towns and cities of Minne- 
sota, the performance of conditions imposed by the 
statute upon the inspection is impracticable, owing to 
the laws of competition and trade, and hence impossible. 
As to all citizens outside that limit, the performance of 
the conditions imposed is physically impossible. But 
there is in fact an impossibility of performance of the 
conditions of the inspection, except by those citizens of 
the United States, who shall locate their slaughter- 
houses in favorable situations for inspection in the 
cities and towns of Minnesota. 


XIV. 
The statute does not violate any provisions of the 
Constitution of the United States other than Art. 1, 
Sec. 8, Art. 4, Sec. 1, and the 14th Amendment, which 


we submit we have already shown it does not violate. 
Congress has never expressly or implicitly manifested 
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its will with regard to the commerce in dressed beef, 
and hence there is no paramount legislation in force 
which can affect this statute. 

The statute expressly complies with the provisions of 
Art. 1, Sec. 10, of the Constitution of the United States, 
which provides that “ No State shall, without the con- 
sent of the Congress, lay any imposts or any duties on 
imports or exports except what may be absolutely neces- 
sary for executing its inspection laws.” 

This provision is a limitation on the taxing power, 
not on the police power. Gibbons v. Ogden, 9 Wheaton 
1, at p. 201, per Marshall, C. J. 

If that provision were violated, it would not render 
the statute unconstitutional as in excess of the taxing 
power of the State, but would merely give the Congress 
the right to regulate the fees by its power of “ revision 
and control.” Neilson v. Garza, 2 Woods 287, approved 
in Turner v. Maryland, 107 U.S., at p. 55. 


XV. 


AUTHORITIES. 


The Slaughter House Cases, 16 Wallace, 36, decide 
every principle involved in the case at bar. The stat- 
ute of Louisiana under discussion in that case, imposed 
a eompulsory inspection before slaughter upon all meat 
designed for consumption in a district of Louisiana com- 
prising 1,154 square miles, at a certain slaughter-house 
in that district, and imposed a heavy penalty upon any 
person or persons violating the provisions of the act. 
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The act would plainly have been violated by any person 
who sold, or exposed for sale in the district, meat not 
80 inspected. 

The sole question raised as to the whole statute was 
whether it violated the rights of citizens of Louisiana 
secured by the fundamental law, which as above shown 
is the only question which the appellee can or does raise 
in this case. 

There was no question raised as to whether the stat- 
ute was an exercise of the police power proper or the 
paternal police power, but we submit that no such ques- 
tion could have been raised in that case or can be in 
this. 

The character of the article itself makes it impossible 
to doubt that that statute was sustained, as this must 
be, as an exercise of the police power proper. 

The Court ruled directly upon this section of the 
statute, and were unanimous in upholding it, though 
Justices held different views on the question whether the 
statute for other reasons created a monopoly, the ma- 
jority holding that it did not, which decision was ap- 
proved by the Court in Butchers’ Union v. Crescent City 
Co., 111 U. 8. 746. 

In The Slaughter House Cases the Court decided as a 
question of fact that the commodity in question, 
dressed meat, was, in its ordinary commercial use, of 
working injury to the citizen without co-operation and 
without blame on his part, and that, therefore, the State 
had the right to restrict that commerce in its discretion, 
without violating any right to which any individual 
within its territorial limits was entitled by the funda- 
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mental law, even if in so restricting the commerce in 
that commodity the State saw fit incidentally to estab- 
lish a monopoly. 

We quote from the opinion only those portions hav- 
ing a direct bearing on the decision of the case at bar.. 

The Court, speaking by Mr. Justice Miller, on page 
60, thus refers to the section of the statute then re- 
ferred to: 3 

“Another section fixes a limit to the charges to be 
made by the company for each animal so slaughtered 
in their building, and another provides for an inspection 
of all animals intended to be so slaughtered, by an officer 
appointed by the Governor of the State for that purpose.” 

The question of the constitutionality of this provis- 
ion was directly raised. The Court says (page 60): 

‘This statute is denounced not only as creating a 
monopoly and conferring odious and exclusive privi- 
leges upon a small number of persons at the expense of 
the great body of the community of New Orleans, but 
it is asserted that it deprives a large and meretorious 
class of citizens—the whole of the butehers of the 
city—of the right to exercise their trade, the business 
to which they have been trained, and on which they 
depend for the support of themselves and their families; 
and that the unrestricted exercise of the business of 
butchering is necessary to the daily subsistence of the 
population of the city.” 

The Court, in its opinion, says (p. 61): 

“The wisdom of the monopoly granted by the Legis- 
lature may be open to question, but it is difficult to see 
a justification for the assertion that the butchers are 
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deprived of their right to labor in their occupation, or 
the people of their daily service in preparing food, or 
how this statute, with the duties and guards imposed 
upon the company, can be said to destroy the business 
of the butcher, or seriously interfere with its pursuit. 

“The power here exercised by the Legislature of 
Louisiana is, in its essential nature, one which has been, 
up to the present period in the eonstitutional history of 
this country, always conceded to belong to the States, 
however it may now be questioned in some of its de- 
tails. 

“¢Unwholesome trades, slaughter-houses, operations 
offensive to the senses, the deposit of powder, the ap- 
plication of steam-power to propel cars, the building 
with combustible material and the burial of the dead, 
may all,’ says Chancellor Kent, ‘be interdicted by law 
in the midst of dense masses of population, on the gen- 
eral and rational principle that every person ought so 
to use his property as not to injure his neighbor; and 
that private interests must be made subservient to the 
general interests of the community.’ This is called the 
police power, and it is declared by Chief Justice Shaw 
that it is much easier to perceive and realize the exist- 
ence and sources of it than to mark its boundaries or 
to prescribe limits to its exercise. 

“This power is and must be from its very nature in- 
capable of any very exact definition or limitation. Upon 
it depends the security of social order, the life and 
health of the citizen, the comfort of an existence in a 
thickly populated community, and enjoyment of pri- 
vate and social life, and beneficial use of property. ‘It 
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extends, says another eminent judge, ‘to the protec- 
tion of the lives, limbs, health, comfort and quiet of all 
persons, and the protection of all property within the 
State. * * * And the persons and property are 
subjected to all kinds of restraints and burdens in order 
to secure the general comfort, health and prosperity of 
the State. Of the perfect right of the Legislature to 
do this, no question ever was or, upon acknowledged 
general principles, ever can be made, so far as natural 
persons are concerned.’ 

‘* THE REGULATION OF THE PLACE AND MANNER OF CONDUCT- 
ING THE SLAUGHTERING OF ANIMALS, AND THE BUSINESS OF 
BUTCHERING WITHIN A CITY, AND THE INSPECTION OF THE AN- 
IMALS TO BE KILLED FOR MEAT, AND OF THE MEAT AFTER- 
WARD, ARE AMONG THE MOST NECESSARY AND FREQUENT EXER- 
CISES OF THIS PpowER. It is not, therefore, needed that 
we should seek for a comprehensive detinition, but 
rather look for the proper source of its exercise.” 

On page 64 the Court say: “Jf this statute had im- 
posed in the city of New Orleans precisely the same duties, 
accompanied by the same privileges which if has on the Core 
poration which it has created, it is believed that no question 
would have been raised as to its constitutionality. In that 
Case the éflect IL the butehers in pursuit of their occupation 
and on the public would have been the same as it is now.” 

Mr. Justice Field, whode livered the principal dissent 
ingopinion, in which the other dissenting Judges con- 
curred, said (p. 87): 

‘In the law in question there are only two provisions 
which can properly be called police regulations—the 


one which requires the landing and slaughtering of 
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animals below the city of New Orleans, and the other 
which requires the inspection of the animals before they are 
slaughtered. When these requirements are complied with, 
the sanitary purposes of the act are accomplished. In all 
other particulars the act is a mere grant to a corpora- 
tion created by it of special and exclusive privileges by 
which the health of the city is in no way promoted. 
It is plain that if the corporation can, without endan- 
gering the health of the public, carry on the business of 
landing, keeping and slaughtering cattle within a district 
below the city embracing an area of over a thousand 
square miles, it would not endanger the public health 
if other persons were also permitted to carry on the 
same business within the same district under similar 
conditions as to the inspection of animals.” 

Mr. Justice Bradley concurred in the opinion of Mr. 
Justice Field, so far as it relates to the above matter. 


XVI. 


The case of Patterson v. The State of Kentucky, 97 U. 
S. 501, illustrates the same principle. The Court ad- 
mitted that as a question of fact illuminating mineral 
oil was capable of a quality which rendered it injurious 
in its commercial use to the citizen without voluntary 
co-operation and without blame on his part, and that a 
statute of Kentucky providing for the inspection of 
such oil and the condemnation of all below a certain 
standard was a valid exercise of the police power proper, 
and hence paramount to the right of an individual to 
sell mineral oil manufactured under a patent of the 
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United States. The Court did not discuss the question 
of the propriety of the extent of the restriction im- 
posed, recognizing that this was for the Legislature 
alone to determine. 

XVIL. 

The case of Powell v. Pennsylvania, 127 U.S. 678, as 
before shown, was decided upon exactly these same 
principles, and we have no knowledge of any case where 
this Court has ever departed from the doctrine that a 
State statute enacted in the exercise of the police power 
proper, 7. e. relating to commerce in articles capable of 
injury to the citizen in commercial use without co-op- 
eration or blame on his part and incapable of inspec- 
tion is not void by reason of the extent of the restric- 
tion, or the manner of the operation of a restriction im- 
posed upon every person engaged in the same commerce. 


AVITI. 


The case of Bowman v. Chicago and Northwestern Rail- 
way Company 125 U. 8. 465, contains nothing which is 
in the least degree opposed to our position in this case. 

That case was plainly an exercise of the paternal 
police power for two reasons: 

1. The Iowa statute in question in that case prohibi- 
ted all importation, whether for commercial or for 
private use. 

2. It prohibited all importation ofan article injnrivus 
to the citizen in its commercial use only by his volun- 
tary co-operation and private use of the article to his 


own injury. 
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The Court, by strong inference, recognize as existing 
the doctrines which they soon afterwards announced in 
the case of Powell v. Pennsylvania, 127 U. 8. 678. 

In the case of Bowman v. Chicago & Northwestern 
Railway Co., this Court, speaking by Mr. Justice Mat- 
thews, said: “It has never been regarded as within the 
legitimate scope of inspection laws to forbid trade in 
respect to any known article of commerce, irrespective 
of its condition or quality, merely on account of its 
intrinsic nature, and the injurious consequences of its 
use or abuse.” 

This amounts to saying that the States can not enact 
inspection laws in the exercise of the paternal police 
power which could affect inter-state commerce, since 
by so doing they violate the liberty of the citizen se- 
cured to him by the fundamental law. 

The court further says (on page 490): “The ex- 
clusive State power is made to rest, not on the fact of 
the state or condition of the article, nor that it is prop- 
erty usually passing by sale from hand to ‘hand, but on 
the declaration found in the State laws, and asserted 
as the State policy, that it shall be excluded from com- 
merce.” 

This is an assertion of the right of the court to 
decide as a question of fact, from facts within its judi- 
cial knowledge, the nature and capacity of the article 
in question regardless even of an express legislative de- 
claration regarding its nature or quality. 
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judgment of the Circuit Court of the United States dis- 
charging the appellee from custody was erroneous, and 
ought to be reversed. 


Respectfully submitted, 


LOUIS T. MICHENER, 
Attorney General for the State of Indiana. 
JOSEPH E. McDONALD, 
JOHN M. BUTLER, 
ALPHEUS H. SNOW, 
Of Counsel for the State of Indiana. 
By ALPHEUS H. SNOW. 


INDIANAPOLIS, Inp., January 6, 1890. 
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BrowninG v. REED. 
(Circuit Court, D. Indiana. June 19, 1889.) 


Removar or Cavses—TIMeE OF APPLICATION. 

Under act Cong. March 3, 1887, as corrected by act Aug. 13, 1888, requiring 
an application for removal from state to federal court to be made at or before 
the time the defendant “is required by the laws of the state or rule of the state 
court in which the suit is brought to answer or plead,” where, on the third 
dav of the term. defendant is ruled to answer, and files a plea in abate- 
ment on the next day, #hich is overruled on demurrer on the sixth day, a pe- 
tition for removal, not filed until the seventh day, is too late, even if the plea 
in abatement suspended the rule to answer, as such rule became operative on 
the overruling of the plea. 


At Law. On motion to remand. 
Friedly & Giles, for plaintiff. Dunn & Dunn and J. W. Buskirk, for 
defendant. ‘ 


Woops, J. This case comes from the Lawrence circuit court, and the 
motion to remand is made upon the ground that the petition for removal 
was not presented in time. The record shows that the defendant was 
duly served with process in the customary form, and on the return-day 
appeared specially, and moved the court to set aside the summons and 
return. On the next day—being the third day of the term—the court 
overruled this motion, and ruled the defendant to answer. On the next 
day the defendant filed a plea in abatement, to which on the next day 
the plaintiff demurred, and on the next day this demurrer was sus- 
tained. This was on Saturday, the sixth day of the term; and on Mon- 
day, the seventh day, the petition for removal was presented. The rule 
to answer, as entered on the third day of the term, required an answer 
on the next day, and on that day the application tor removal ought to 
have been presented, unless the filing of the plea in abatement operated 
to extend the time. Whether or not a plea in abatement has such effect, it 
is not necessary in this case to decide. If so, it must be upon the theory 
that, in respect to the time when a removal can be had, the plea suspends 
the operation of the rule to answer; and, conceding, but not deciding, 
this to be so, nevertheless, when the plea was overruled on the sixth day 
of the term, the rule to answer became at once again operative, and, ifa 
removal was desired, it should have been then applied for, and the delay 
until the next day of the term was, I think, fatal to the right. By the 
act of March 3, 18387, as corrected by the act of August 13, 1885, the 
application must be made at or before the time the defendant “is required 
by the laws of the state or rule of the state court in which the suit is 
brought to answer or plead to the declaration or complaiut of the plain- 
till.” The conclusion reached seems to be supported by the decision of 
Judge BLopGertr in Katte v. Wylie, 38 Fed. Rep. 865. See, also, Dixon 
v. Telegraph Co., Id. 877, and Ilurd v. Gere, Id. 537. For the statutes 
of Indiana in respect to the subject, reference is made to Mcheen v. ves, 
55 Fed. Rep. 801. The motion is therefore sustained. 


v.39r.no0.13—40 . 
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Avstin v. GAGAN ef al, 


(Cirenit Court, N. D. California. August 5, 1889.) 


1. Rewovar or Causes—Case ARISING UNDER UNITED STATES STATUTE—PETI- 
TIOX 

In order to remove a cause from a state to a United States court, under the 
act of INST. on the wround that it arises under a statute of the United States. 
the record must aftirmatiy A show, from the facts alleged, that some disputed 
construction of the statute will arise for decision in the case. 

2. SaAMF. 

Where the contest is about the facts only, the law being undisputed, there 

can be no removal. 

3. Same-—-Time or APPLICATION.— SUBSEQUENT EXTENSION OF TIME TO PLEAD. 

The application for removal, under the act of ISS7, must be made at or be- 
fore the expiration of the time toanswer, as prescribed by the statute or rules 
of court in force at the time of the service of the summons. Subsequent ei: 
tensions of time to answer by special orders of the court, or by stipulations 
of the parties, cannot extend the time to apply fora removal under the statute. 

4. Same—Time vo Fin‘w Bonp 

The bond required by the statute, as well as a petition, must be filed at or 

before the time for answering expires, to effect a removal. 
5. Sawe—FInine Sune pre Tune. 

The court cannot. by an order made after the time to answer has expired, 
directing the bond to be Mi led wun re (une as Of aday prior to suche xpira- 
tion of time, cut off the eht of the piaintill to rem in in the state court, 
which has already Pact vested and fixed unde the statute. 

(Sy/ abs hi the Court.) 


Jn Motion to Remand. 

Janes G. Maguire, tor the motion, 
Pr. [. Woulson. contra, 

Before SAwyer, Circuit Judge. 


Sawyer, J. One ground of the motion is, that the petition does not 
present a case, Which appears from the facts stated, to arise under the 
laws of the United States. One party claims the land in dispute as a 
homestead, and the other that the land is mineral, and therefore, not 
subject to be entered as a homestead. But it does not appear from any 
facts stated, that there 1s any disputed construction of either statute un- 
der which the resp ctive parties claim. kor any thing ths if appears, both 
parties may agree as to the construction of} the statutes, and the whole 
case turn upon & question of fact, as to whether the land is mineral 
land or not, or whether either party has performed the acts conceded to 
necessary to give the right claimed. Indeed I] infer from the tacts stated 
in the petition, that the contest will really be upon the tacts, and not 
the law. In my judgment the record does not present a case for re- 
moval under the decision in Tratton v. Nouques, 4 Sawy. 178, which was 
followed by Justice Freiup in Gold- Washing Co. v. Keyes, whose rul- 
ing was aflirmed in 96 U. 5S. 199. See, also, MeFudden v. Robinson, 
10 Sawy. Stier 22 Kec. Rep. 10; Humbleton Vv. Duham., LO Sawy. 459, 
22 Fed. Rep. 465; and Theurkauf v. Ireland, 11 Sawy. 512, 27 Fed. Rep. 
769,—to the same effect. Under any other rule the circuit court would 
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have jurisdiction—at least until the want of jurisdiction is disclosed at 
the trial—in every action of ejectment, where either party traces titles 
to a United States patent, no matter what the matters of contest may be, 
and thus nearly all the litigation respecting titles to lands lying west of 
the Alleghany mountains might be swept into the national courts. 

The jurisdiction should atlirmatively appear upon the record from the 
facts stated, and not from the mere statement of the conclusion of the 
petitioner. The petition is insuflicient in this respect. 

The summons was served on April 8, 1889, which required the parties 
to appear and answer in pursuance of the provisions of the statute of Cali- 
fornia, within 10 days aiter service of summons. The time for answering, 
then under the laws of California, expired on April 28th. The time for 
answering was extended from time to time bystipulation of parties till May 
20th. On the latter day the defendants answered, and at the same time 
filed their petition for removal. This was not in time. The party must 
file his petition for removal “at the time, or any time before the defend- 
ant is required by the laws of the state, or the rules of the state court in 
which the suit is brought, to answer, or plead to the declaration or com- 
plaint of plaintiff,”—not at or before the expiration of the extended time 
within which parties may choose to stipulate for filing an answer, or de- 
miurrer. The statute means at any time before the defendant is required 
to answer by the laws of the state, when the time is specially regulated 
by the statutes, and by the general rules of practice governing the mat- 
ter adopted by the courts, when the matter is thus regulated, instead of 
by specific statutes of the state,—not within the time provided by spe- 
cial orders extending the time, or application by or stipulations of the 
parties. As we said in Dixon v. Telegraph Co., 38 Fed, Rep. 577, the 
prior act allowed the petition to be filed at any time during the term at 
which it might first be tried. But the supreme court, repeatedly, held, 
that the act meant the term at which it could be first at issue, and be 
ready for trial, provided the parties filed their pleadings at the time ap- 
pointed by law, whether the court, or the parties were ready for trial or 
not. And it was also held that the extension of the time of joining issue 
by orders of the court, or a stipulation for time between the parties, 
could not extend the time for filing a petition for removal to the next 
term. Car Co. v. Speck, 113 U.S. 84, 5 Sup. Ct. Rep. 374; Gregory v. 
Hartley, 118 U.S. 746, 5 Sup. Ct. Rep. 743. And this has often been 
the ruling in this court as will be seen by consulting the reports of its 
decisions. Even the statute as thus construed was deemed by congress 
to be too liberal, and in 15587 the act was amended so as to require the 
petition to be tiled at or before the time when the law or established rules 
of court required the defendant to plead. This law must be construed 
in the same way asthe former, as to the matter of extending the time to 
plead by the court, or by stipulation of the parties. The party must 
make his election; and file his petition at, or before the time when his 
pleading is first due under the law, or rules as they exist when service 
of summons is made, or he waives his right to a removal. This must 
be the rule, or the parties by stipulation, or the court by special orders, 
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on their application, may extend the time to apply for a removal, indefi- 
nitely, and the policy of the law be thereby defeated. See, also, Keeney 
v. Roberts, and cases cited, 12 Sawy. 39, post, 629, and Theurkauf v. Ire- 
land, 11 Sawy. 512, 27 Fed. Rep. 769. 

The policy of the law, is to require parties to take the first opportu- 
nity to change the forum, aud in default thereof the right is waived. 
Under the old law, the party was compelled to elect upon first appear- 
ing. The petition is too late and the case improperly removed on that 
ground also. The bond filed with the petition on the lust day of the 
time to answer as extended by the stipulation, contained no amounts of 
money, an unfilled blank having been left, so that it did not appear for 
what money the obligors were bound. Afterwards, on June 27th, an- 
other bond was filed reciting the defect in the first bond filed and that 
this bond, which was in due form, was filed jn place of the prior bond. 
The court made an order that it be filed mune pro tune as of May 27th. 
gut clearly the court could not ly this order, give the bond a retroactive 
effect, so as to cut off a right which had vested in the mean time. Now 
the first bond was effective, or it was not. If it was efiective, there was 
no necessity for the second, and it was useless. If it was not effective, 
then the case was not removed by the filing of the petition or until after 
the filing of the new bond, and this was long after the expiration of the 
time prescribed by the statute, and the right of the plaintiff to remain 
and litigate his case in the state court, had become vested and fixed. It 
was not, thereafter, in the power of the court to divest it by this or any 
other order. The case was not in fact, or in law removed until after the 
time for removal had expired. 

That the bond was necessary to effect a removal, seems clear. The 
statute provides for the filing of both a petition and bond containing 
certain preseribed conditions. ‘The required petition and bond having 
been filed within the time prescribed, the statute proceeds: “It shall 
then be the duty of the court to accept the said petition and bond, and 
proceed no further in such suit,”—that is to say, after filing of the pre- 
scribed petition and bond, but not till “then.” See Desty, Removal, 
142. ‘The filing of a bond is required by the same language as the 
filing of a petition, and it must receive the same construction with ref- 
erence to the bond, as with reference to the petition. 

The paper filed as a bond, was so radically defective, in matters of 
substance, that it was no bond at all. Consequently, no bond was filed 
till a month alter the stipulated extension of time to answer had ex- 
pired, and two months after the lapse of the statutory time. It was 
therefore without eflect. In Burdick v. Hale, 7 Biss. 96, the bond, 
like that under consideration, had no sum specified—the place for the 
amount being left blank—and Circuit Judge Gresuam, and I think 
rightly, held, the defect to be fatal, as the court was not authorized to 
dispense with any substantial condition to a removal required by the 
act. In Torrey v. Locomotive Works, 14 Blatchf. 269, Judge Biatrcn- 
FORD, now of the supreme court, made a similar ruling as to a less vital 
defect in the bond. A similar decision was made in McMurdy v. IJn- 
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surance Co., 4 Wkly. Notes Cas. 18. Judge Coxe in the circuit court, 
N. D. New York, approved and followed these decisions with reference 
toa bond which made no provision for payment of costs. Webber v. 
Bishop, 13 Fed. Rep. 49. So Field in his treatise on Jurisdiction of 
the Federal Courts says: “If the bond is manifestly defective, as 
where no sum for the penalty is inserted, this would be ground for 
remanding the case to the state court from which it come.” Section 
190. See, also, section 178, p. 156. There are some decisions hold- 
ing that slight defects may be cured, as in Harris v. Railroad Co., 18 
Fed. Rep. 838, and cases cited. But none of them are cases where 
substantially there was no bond at all, till long after the time for re- 
moval had expired. In my judgment the court cannot dispense with 
any substantial condition to a removal required by the statute, and can- 
not supply a substantial condition after the time for removal has ex- 
pired, and the right of the other party has attached. For all of the va- 
rious reasons indicated, a removal was not ellected. The cause must, 
therefore, be remanded with costs, and it is so ordered. 


KEENEY v. ROBERTS. 
(Circuit Court, D. California, July 19, 1886.) 


REMOVAL OF Causes—Act or 1875—Time or REMOVAL. 
Under the removal act of 1575 a case cannot be removed after the term at 
which it could have been first tried in the state court, and where counsel do 
not take the objection it is the duty of the court to doso, 


Before SAWYER, Circuit Judge. 


Sawyer, J. This suit was commenced in the superior court of the 
state December 27, 1881. The answer was filed, and the case put at 
issue, and was ready for trial, May 2, 1582. The petition for removal 
to this court was not filed till January 25, 1884—nearly two vears after 
it could have been tried. Not less than halt a dozen terms of the supe- 
rior court passed at which it could have been tried. The application for 
removal was too late, and the removal at that time was not authorized 
by the act of 1875, under which the petition was filed. MaeNaughton v. 
Railroad Co.,.10 Sawy. 118, 114, 19 Fed. Rep. 881; Car Co. v. Speck, 
113 U. S. 86, 87, 5 Sup. Ct. Rep. 374; Gregoru v. Hartley, 113 U.S. 
745, 5 Sup. Ct. Rep. 745. The court should take the objection, if coun- 
sel do not. Williams v. Nottawa, 104 U.S. 2 9—211; Farmington v. Pilla 
bury, 114 U.S. 144, 5 Sup. Ct. Rep. 807. The petition and record do 
not show a proper case for removal, and no order for removal was in fact 


'This opinion was not published at the time of its delivery because of failure to re- 
ceive a copy of it. It is published at this time on account of its citation in Austin v. 
Gagan, ante, 626. 
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made. The case is still pending in the state court, and liable, at any 
time, to be properly called up and tried. As the state court is not 
obliged to let go its hold, till a proper case fora removal, under the stat- 
ute, has been presented in the record, and as-it has never done so, in 
fact, it has jurisdiction to proceed, at any time, and try the case. Greg- 
ory V. Hartley, 115 U.S. 745, 5 Sup. Ct. Rep. (45. The case must be 
remanded to the state court, at the cost of petitioner, and it is so ordered. 


SWIFT v. SUTPHIN. 
(Circuit Court, N. D. Illinois. September 13, 1889.) 


Constiturioxnan Law—Reeriation oF CoMMERCE—MEAT Inspection Law. 
Act Minn. April 16, 1880, prohibiting the sale within the state of dressed 
meat, unless the animal within 24 hours before slaughter was inspected by state 
officers and found healthy and suitable for food. having the effect of excluding 
dressed meat slaughtered outside the state, is unconstitutional as usurping 
the power of congress to regulate interstate commerce, and abridging the priv- 
leges and immunities of citizens of other states, 


At Law. On demurrer to pleas. 
A. Il. Veeder and M. B. Loomis, for plaintiff, 
C’, He. Wood, tor defendant. 


Bropcetr, J. This is an action of assiimpsit upon a contract entered 
into between the parties on the 10th day of May last, whereby it was 
provided that the parties should go into partnership in the city of Du- 
luth, Minn., forthe purpose of selling there, on commission, fresh dressed 
meats, slaughtered and prepared for market by Swift & Co. at the Union 
Stock-Yards in Chicago, Ill. The contract further provided that the 
proposed partnership should continue for five years from June 1, 1889; 
that the capital of the firm should be $15,000, one-half to be contributed 
by each party; and further provided that if either party should fail or 
refuse to enter into such partnership, or perform its conditions as stipu- 
lated, the party so failing or refusing should forfeit and pay to the other 
party the sum of 87,500. The declaration charges that the plaintiff 
has always been ready and willing to perform his part of the contract, but 
that the defendant refuses to enter upon said partnership, or in any man- 
ner comply with said agreement: wherefore the plaintiff claims damages 
as stipulated in the contract. The defendant, by way of defense, inter- 
poses two pleas, both of which set up, in somewhat different phraseology, 
an act of the general assembly of the state of Minnesota, approved April 
16, 1889, prohibiting the sale of such meats as the partnership was 
formed to sell, unless the animals from which such meats should be 
taken had been inspected within 24 hours betore slaughtering, and found 
healthy and in suitable condition to be slaughtered for haman food, by 
inspectors appointed under the provisions of said statute. Plaintiff de- 


SWIFT v. SUTPHIN. 631 


murs to both these pleas, upon the ground that the statute invoked as 
a defense is in contravention of the constitution of the United States, and 
therefore void. 

The statute in question purports by its title to be “An act for the pro- 
tection of the public health, by providing for inspection before slaughter 
of cattle, sheep, and swine designed for slaughter for human food.” The 
first section prohibits the sale, in the state of Minnesota, of any fresh 
beet, veal, mutton, lamb, or pork for human food, except as therein- 
alter provided. By the second section it is made the duty of the several 
local boards of health of the several cities, villages, boroughs, and town- 
ships within the state to appoint one or more inspectors therein, to hold 
office for one year, and to have jurisdiction co-extensive with the board 
making the appointment; and it further provides that the standing boards 
shall prescribe the form of certificate to be issued by the inspectors, and 
fix the fees for inspection, which are not to be greater than are actually 
necessary to defray the cost thereof. By the third section it is made the 
duty of the inspectors so appointed to inspect. within 24 hours before 
slaughter, all cattle, sheep, and swine to be slaughtered for human food 
within their respective jurisdictions, and, if found healthy and in suita- 
ble condition to be slaughtered for huiman food, to give to the applicant 
a certificate in writing to that effect; but if found unfit for tood by rea- 
son of infectious disease, such inspectors are required to order the im- 
mediate removal and destruction of such diseased animals. By the fourth 
section it is enacted that any person who shall sell, expose, or offer for 
sale tor human food in said state any fresh beef, veal, mutton, lamb, or 
pork whatsvever, which has not been taken from an animal inspected 
and certified to be fit for slaugliter by the proper local inspector, shail 
be deemed guilty of a misdemeanor, and upon conviction thereof shall be 
punished by a fine of not more than S100, or by imprisonment not ex- 
ceeding three months. By section 5 it is provided that every certificate 
made by inspectors under the act shall contain a‘statement to the effect 
that the animal or animals inspected, which are to be described as to 
kind and sex, were, at the date of such inspection, free from all indica- 
tion of disease, apparently in good health, and in fit condition to be 
slaughtered for human food; and the sixth section provides a penalty for 
any talse certificate made by an inspector. The demurrer to these pleas 
raises the question as to whether the statute in question is or is not void 
under the provisions of article 1, § 8, of the constitution of the United 
States, which clothes congress with power to regulate commerce with 
foreign nations, and among the several states ; and also under the provis- 
ions of section 1 of article 14 of the amendments, on the ground that it 
abridges the privileges and immunities of citizens of other states. 

Dressed meats have been from time immemorial articles of local com- 
merece. It may be said that every civilized community has its butchers, 
engaged in the slaughtering and sale of animals for human food; and the 
courts will take judicial notice that within the last few years, by means of 
new appliances for the preservation of such meats, and the facilities for 
rapid transportation by means of railroads, a large and it may be said a 
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new business has grown up in the slaughtering and transportation of these 
dressed meats for human food to distant points from the place of slaugh- 
ter, so that this business has now become an important item of inter- 
state commerce. The press teems with accounts and statements of the 
magnitude of the business. The traveler journeving over our railroads 
meets at almost everv point cars constructed and adapted expressly for 
such business. The records of the patent-oflice show the invention and 
patenting of many cars and warehouses specifically designed for conduect- 
ing such business, and at the late session oi congress a committee was 
appointed by the senate to Investigate during the present recess, and re- 
port at the next session upon some of the phases and methods of said 
business: so that there can be no doubt, Irom common knowledge, that 
to-day dressed meats for human food are articles of interstate commerce. 
The act in question purports by its title to be an act for the protection 
of the public health, by providing for the inspection before slaughter of 
animals designed for slaughter for human food, and its validity is as- 
serted on the ground that it is a police regulation, coming within the 
sphere of the state government; but even a cursory glance at its provis- 
ions shows that its practical effect and operation is to exclude all dressed 
meats from animals slaughtered outside of the state of Minnesota. The 
animals must not only be inspected within 24 hours be:ore they are 
slaughtered, but they must be inspected within the state; that is, by 
state oflicers, who would have no power to act except within the state. 
It will therefore be assumed that this statute, in effect, excludes and pro- 
hibits the sale in the state of Minnesota of dressed meats intended for 
human food, from animals siaughtered outside that state. 

While the state legislatures are clothed with large discretion in the ex- 
ercise of their police powers for the protection of the health, property, 
and persons of their citizens, there can be no doubt that this power must 
be exercised so as not to interfere with matters over which the federal 
government has exclusive jurisdiction; and no matter how speciously a 
state statute may be worded, if in its operation it impinges upon the 
sphere of the tederal rovernment it is so tar void, In Mugl rv. Kansas, 
125 U. 8. 625, 8 Sup. Ct. Rep. 273, it was said by the supreme court 
of the United States: 

“Tt does not at all follow that every statute enacted ostensibly for the pro- 
motion of these ends is to be accepted as a legitimate exertion of the police 
powers of the state. There are, of necessity, limits bevond which legislation 
cannot rightfully go. * * * The courts are not bound by mere forms, nor 
are they to be misled by mere pretenses. They are at liberty, indeed, are under 
a solemn duty, to look at the substance of things, whenever they enter upon 
the inquiry whether the legislature has transcended the limits of its authority. 
It, therefore, a statute purporting to have been enacted to proteet the public 
health, the public morals, or the publie safety, has no real or substantial rela- 
tion to those objects, or is a palpable invasion of rights secured by the funda- 
mental law, it is the duty of the courts to so adjudge, and thereby give etfect 
to the constitution, * * * Undoubtedly the state, when providing, by 
legisiation, for the protection of the publie health, the public morals, or the 
public satety, is subject to the paramount authority of the constitution of the 
United States, and may not violate rights secured or guarantied by that instru- 
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ment, or interfere with the execution of the powers confided to the general 
government.” 


In Brown v. Maryland, 12 Wheat. 439, Chief Justice MARSHALL, speak- 
ing for the court, said: 

“There is no difference, in effect, between a power to prohibit the sale of 
an article and a power to prohibit its introduction into the country. The 
one would be a necessary consequence of the other. * * * If this power 
reaches the interior of a state, and may be there exercised, it must be capable 
of authorizing the sale of those articles which it introduces. Commerce is 
intercourse; one of its most ordinary ingredients is tratlic. It is inconceiva- 
ble that the power to authorize this traftic, when given in the most compre- 
hensive terns, with the intent that its eflicaecy should be complete, should 
cease at the point when its continuance is indispensable to its value. To 
what purpose should the power to allow importation be given, unaccompanied 
with the power to authorize a sale of the thing imported? Sale is the object 
of importation, and is an essential ingredient of that intercourse, of which 
importation constitutes a part. It is as essential an ingredient, as indispen- 
sable to the existence of the entire thing, then, as importation itself. It must 
be considered as a component part of the power to regulate commerce. Con- 
gress has a right, not only to authorize importation, but to authorize the im- 
porter to sell,” 


So in the License Cases, 5 How. 588, it was said by Mr. Justice Mc- 
LEAN: 

“The federal government is supreme within the scope of its delegated pow- 
ers, and the state governments are equally supreine in the exercise of those 
powers not delegated by them, nor inhibited to them. From this it is clear 
that, while these supreme functions are exercised by the federal and state 
governments within their respective limitations, they can never come in con- 
flict. And when a conflict occurs, the in juiry must necessarily be, which is 
the paramount law? And that must depend upon the supremacy of the 
power by which it was enacted. The federal government is supreme in the 
exercise of powers delegated to it, but beyond this its acts are unconstitu- 
tional and void. So the acts of the states are void when they do that which 
is inhibited to them, or exercise a power which they have exclusively dele- 
gated to the federal government.” 


And in Railroad Co. v. Husen, 95 U.S. 465, Mr. Justice StronG, speak- 
ing lor the court, said: 


“We admit that the deposit in congress of the power to regulate foreign 
commerce and commerce among the states was not a surrender of that which 
may properly be denominated * police power.’ What that power is it is diffi- 
cult to define with sharp precision. It is generally said to extend to making 
regulations promotive of domestic order, morals, health, and safety. * * #® 
but whatever may be the nature and reach of the police power of a state, it 
cannot be exercised over a subject contided exclusively to congress by the fed- 
eral constitution. It cannot invade the domain of the national government. 
* * * Neither the unlimited powers of a state to tax, nor any of its large 
police powers, can be exercised to such an extent as to work a practical as- 
stunption of the powers properly conferred upon congress by the constitution, 
* * * While we unhesitatingly admit that a state may pass sanitary laws, 
and laws for the protection of life, liberty, health, or property within its bor- 
ders; While it may prevent persons and animals suffering under contagious 
or infectious diseases, or convicts, etc., from entering the state; while for the 
purpose of self-protection it may establish quarantine, and reasonable inspec- 
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tion laws,—it may not interfere with transportation into or through the state, 
beyond what is absolute ly necessary for its self-protection. It may not, under 
the cover of exerting its police powers, substantially prohibit or burden either 
foreign or interstate commerce.” 

So in Bowman v. Railway Co., 125 U. S. 465, 8 Sup. Ct. Rep. 689, 
1062, a case which involved the constitutionality of the statute of Iowa 
prohibiting common carriers from bringing intoxicating liquors into that 
state, Mr. Justice Marruews, in the opinion of the court, replying to the 
argument that the statute then in question Vas a proper exercise of the 
police power, says: 

“If, from its nature, it does not belong to commerce, or if its condition, 
from putrescence or other cause, is such, when it is about to enter the state, 
that it no longer belongs to commerce, or, in other words, is not a commercial 
article, then the state »ower may exclude its introduction; and, as an incident 
to this power, a state may use means to ascertain the fact, And here is the 
limit between the sovereign power of the state and the federal power; that Is 
lo say, that which does not belong to commerce is within the jurisdiction of 
the police power of the state, and chat which does belong to commerce is within 
the jurisdiction of the United Stat * * %* ‘The exclusive state power is 
made torest, noton the taet of the state or condition of the article, nor that itis 
property usually passing by sale from hand to hand, but on the declaration 
found in the state laws, and asserted as the state policy, that it shall be exctuded 
from commerce. And by this neans the sovereign jurisdiction in the state Is 
attempted to be created in a case where it did not previously exist. If this 
be the true construction of the constitutional provision, then the paramount 
power of congress to regulate commerce is subject to a very material limita- 
tion; for it takes from congress, and leaves with the states, the power to de- 
termine the commodities or articles of property which are the subjects of 
lawtul commerce. Congress may regulate, but the states determine, what 
shall or shall not be regulated. Upon this theory, the power to regulate com- 
merce, instead of being paramount over the subject, would become subordi- 
nate Lo the state police power; for it is obvious that the power to determine 
the articles which may be the subjects of commerce, and thus to circumscribe 
its scope and operation, is, in effect, the controlling one. The pelice power 
would not only be a formidable rival, but, in a struggle, must necessarily 
triumph over the commercini power, as the power to regulate is dependent 
upon the power to fix and determine upon the subjects to be regulated. The 
Same process of legislation and reasoning adopted by the state and its courts 
could bring within the police power any article of consumption that a state 
might wish to exclude, Whether it belonged to that which was drank, or to food 
and clothing; and with neatly equal claims to propriety, as malt liquors, and 
the produce of fruits other than grapes, stand on no higher ground than the 
light wines of this and other countries, excluded, in effect, by the law as it now 
stands. And it would be only another step to regulate real or supposed ex- 
travagance in food and clothing. * * * It cannot, without the consent 
of CONngress, EXpresst “il or LTD PDL de d, regul ite colnmmerce between its people und 
those of the other states of the Union, in order to effect its end, however desira- 
ble such a regulation might be.’ 


It is urged in behalf of the defendant that while the power to regulate 
commerce is so far vested In congress that the state law cannot prohibit 
commercial commodities trom being brought into a state, this does not 
prevent the state legislature from prohibiting the sale after they are brought 
within the jurisdiction of the state. This position seems to me to be 
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abundantly answered in the quotation already made from the opinion of 
the supreme court in Brown v. Maryland, that the power of congress to 
reguiate the introduction of articles of commerce necessarily implies the 
right to authorize the sale of commercial articles so introduced; and in 
the opinion in the Bowman Case, heretofore referred to, it is said by Mr. 
Justice MATTHEWs: 

“It is easier to think that the right of importation from abroad, and of trans- 
portation from one state to another, includes, by necessary implication, the 
right of the importer to sell in unbroken packages at the place where the 
transit terminates; for the very purpose and motive of that branch of com- 
merce which consists in transportation is that other and consequent act of 
commerce Which consists in the sale and exchange of the commodities trans- 
ported.” 


And Mr. Justice Frenp, in his concurring opinion in the same case, 
Says: 

“so, in the present case, it is perhaps impossible to state any rule which 
would determine in all cases where the right to sell an imported article under 
the commercial power of the federal government ends, and the power of the 
state to restrict further sale‘has commenced. Perhaps no safer rule can be 
adopted than the one laid down in Brown v. Maryland, that the commercial 
power continues until the articles imported have become mingled with and 
incorporated into the general property of the state, and not afterwards. And 
vet it is evident that the value of the importation will be materially affected 
if the article imported ceases to be under the protection of the commercial 
power upon its sale by the importer. There will be little inducement for one 
to purchase from the importer, if immediately afterwards he can himself be 
restrained from selling the article imported; and yet the power of the state 
must attach when the imported article has “become mingled with the general 
property within its limits, or its entire independence in the reguiation of its 
internal affairs must be abandoned. The ditheulty and embarrassment which 
may follow must be met as each case arises.” 

The statute now in question meets at the border of the state an article 
of commerce intended for human food, and arbitrarily declares it unfit 
for such purpose, and prohibits its sale. This seems to me a palpable 
invasion by the state of the domain of congress. That the state author- 
ities may provide for the inspection of such articles, and prolibit their 
sale if found, in fact, unfit for use as food, must be concéded; but even 
the power of inspection is undoubtedly so limited by the first clause of 
article 14 as that the citizen of another state, owning such article, is to 
be treated in the same manner as a citizen of the state into which the 
article is imported. Upon this point the following extract from the 
opinion in the Bowman Case is pertinent: 

“If the state of lowa may prohibit the importation of intoxicating liquors 
from all other states, it may also include tobacco, or any other article, the use 
or abuse of which it may deem deleterious. It may not choose, even, to be 
governed by considerations growing out of the health, comfort, or peace of 
the community. Its policy may be directed to other ends. It may choose to 
establish a system directed to the promotion and benefit of its own agricul- 
ture, manufactures, or arts of any description, and prevent the introduction 
and sale within its limits of any or of all articles that it may select as coming 
into competition with those which it seeks to protect.” 
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And the same principle is affirmed in the License Cases, 5 How. 504; 
Ward v. Maryland, 12 Wall. 418; and many other cases that might be 
cited. | 
[t is further urged on the part of the defendant, in support of this leg- 
islation, that the inspection of the living animal from which the meat to 
be sold for human food is to be taken is necessary betore slaughter in 
order to accurately dete! mine whether the animal is fit to be slaughtered 
This reasoning is more specious than sound, and 


for such purpose. 
force to any manutlactured, or partly 


might be applied with the saime 
manufactured, article which is the subject of commerce, and especially 
such as is intended for human food. The wholesomeness of flour, cured 
meats, corn meal, tobacco, canned fruits, fish, ete., could perhaps be 
more accurately determined if the raw material from which such goods 
were produced could be inspected before manufacture; but the admis- 
sion of the <loctrine that a state can interdict the introduction and sale 
of an article of commerce, unless an inspection 1s made by the proper 
officer of said state of the raw material from which such goods are pro- 
duced, would put all commerce in the state, within the control of its 
legislature. As is said by Mr. Justice Freip, in his concurring opin- 
jon in the Bowman Case, “what is an article of commerce is determined 
by the usages of the commercial world, and does not depend upon the 
declarations of any state.” The authorities, then, seem to me to fully 
establish the proposition that no article of commerce can be excluded 
from introduction into and sale in a state by state inspection laws or 
prohibition laws, and the common commercial usage and course of trade, 
and not the legislature of the state, determines what are articles of com- 
merce. Tested by these rules, | am of opinion that the statute in ques- 
tion is unconstitutional and void, and furnishes no answer to the plain- 
tiff’s case. 

Since preparing the notes for this decision, | have been furnished with 
a newspaper clipping of the opinion by Judges ENsian and STEARNs, of 
the eleventh judicial district of the state of Minnesota, in the Case of Chris- 
tian, infra, Which arose upon a writ of habeas corpus, Christian having been 
tried fora violation of this act, and sentenced to imprisonment, in which 
Iam pleased to see that these learned judges have, in an able and ex- 
haustive opinion, arrived at the same conclusion as myself in regard to 
the validity of this statute. The demurrer to the pleas is sustained. 


The following is the opinion of Judges Srearns and ENsIGn, referred to 
above. 
In re CHRISTIAN, 


Application for a Writ of Habeas Corpus. 
Cash & Williams, for relator. 
Edmund Sheriwood, Co. Atty., for the State, 


Per Curtam. The question to be determined in above proceedings is the validity of 
chapter 8, Gen. Laws Minn. 1880, entitled “An act for the protection of the public 
health by providing for inspection, before slaughter, of cattle, sheep, and swine designed 
for slaughter for human food.” Section | provides: “The sale of any fresh beef, veal, 
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mutton, lamb, or pork, for human food, in this state, except as hereinafter provided, is 
hereby prohibited.” ‘ Section 2 furnishes the method of appointing inspectors. Section 
3 specifies the powers and duties of theinspectors. “Sec. 4. Any person who shall sell, 
expose, or offer for sale, for human food, in this state, any fresh beef, veal, mutton, 
lainb, or pork, whatsoever, which has not been taken from an animal inspected and 
certified before slaughter, by the proper local inspector appointed hereunder, shall be 
deemed guilty of a misdemeanor, and upon conviction thereof shall be punished by a 
tine of not more than $100, or by imprisonment not exceeding three months for each 
offense.” If the act is unconstitutional, the conviction and sentence are void, and the 
petitioner: is entitled to his discharge. Ex parte Siebold, 100 U. S,. 371, 379, 9 Amer. 
& Eng. Cyclop. Law, 225, 226, note 3, and cases cited. The effect of the act is to pro- 
hibit wholly the importing for sale in this state of any fresh meat whatsoever, and the 
queftion arises whether such a prohibition is not a violation of the provisions of the fed- 
eral constitution. 

First. We believe that this act violates the provisions of section 8, art. 1, of the con- 
stitution, which gives congress the power, among other things, “to regulate commerce 
with foreign nations, and among the several! states, and with the Indian tribes.” See- 
ond. It violates the provisions of section 2, art. 4, of the constitution: “The citizens of 
each state shall be entitled to all privileges and immunities of citizens in the several 
states.” The first clause above mentioned has been called by the courts the “com- 
mercial clause” of the constitution. There are certainly principles that have been es- 
tablished by the courts in construing it 

1. The word “commerce,” as used in the clause, whether “with foreign nations,” 
“among the several states,” or “with the Indian tribes,” embraces all transportation, 
purchase, sale, and exchange of all such commodities as are transported, bought, and 
sold by the usage of the commercial world. Chief Justice Marsa, in Gibbons v. Og- 
den, 9 Wheat. 1, on page 189, says: “The subject to be regulated is commerce; and our 
constitution being, as was aptiy said at the bar, one of enumeration and not of defini- 
tion, to ascertain the extent of the power, it becomes necessary to settle the meaning of 
the word. The counsel for the appellee would limit it to traffic, to buying and selling, 
or the interchange of commodities, and do not admit that it comprehends navigation. 
This would restrict a general term applicable to many objects to one of its significa- 
tions. Commerce undoubtedly is traffic, but itis something more; itisintercourse. It 
describes that commercial intercourse between nations and parts of nations, in all its 
branches, and is regulated by prescribing rules for carrying on that intercourse.” 
Again, in Brown v. Maryland, 12 Wheat. 419, on pages 446, 447, Chief Justice MarsHaLL 
says: “If this power [in congress to regulate commerce] reaches the interior of a state, 
and may be there exercised, it must be capable of authorizing the sale of those articles 
which it introduces. Commerce is intercourse; one of its most ordinary ingredients is 
traffic. It is inconceivable that the power to anthorize this traffic, when given in the 
most comprehensive termns, with the intent that its efficacy should be complete, should 
cease at the point when its continuance is indispensable to its value. To what purpose 
should the power to allow importation be given, unaccompanied with the power to au- 
thorize the sale of the thing imported! Sale is the object of importation, and is an es- 
sential ingredient of that intercourse of which importation constitutes a part. It is as 
essential an ingredient, as indispensable to the existence of the entire thing, then, as 
importation itself. It must be considered as a component part of the power to regulate 
commerce. Congress has aright not only to authorize importation, but to authorize the 
importer to sell.” In the Passenger Cases, 7 How. 283, Justice McLEAN, on page 401, 
adopts a like definition. 

2. The power to regulate commerce, as above defined, is vested in congress exclu- 
sively; and,if congress has failed to regulate any branch of such commerce, it indicates 
its will that the same sha!! be left free, and not that the several states may regulate it. 
The clause was construed by the supreme court of this state, as regards commerce with 
the Indian tribes. In Foster v. Blue Earth County, 7 Minn. 140, (Gil. 84,) on page 145, 
the court say: “It is not necessary to expend argument at the present day to prove 
that this power for the regulation of commerce granted by the states is vested solely 
and exclusively in congress. The question has been most thoroughly examined by the 
supreme court of the United States in reference to that portion of the grant which re- 
fers to the Indian tribes, and it has been held by that court that the term ‘commerce’ 
comprehends intercourse of every character with the tribes.” In Welton v. Missouri, 
41 U. S. 275, the court, on page 252, says: “The fact that congress has not seen fit to 

prescribe any specific rules to govern interstate commerce does not affect the question. 
its inaction on this subject, when considered with reference to its legislation with re- 
spect to foreign commerce, is equivalent toa declaration that interstate commerce shall 
be free and untrammeled. As the main object of that commerce is the sale and ex- 
change of commodities, the policy thus established would be defeated by discriminat- 
ing legislation like that of Missouri. The views here expressed are not only supported 
by the case of Brown v. Maryland, already cited, but also by the case of Woodruff v. 
Parham, 8 Wall. 123, and the Case of the State Freight Tax, 15 Wall. 232. In the case 
of Woodruff v. Parham, Mr. Justice MiLLer, speaking for the court, alter observing 
with respect to the law of Alabama, then under consideration, that there was no at- 
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tempt to discriminate injuriously against the products of other states or the rights of 
their citizens, and the case was not therefore an attempt to fetter commerce among the 
states, or to deprive the citizens of other states of any privilege or immunity, said: * But 
a law havi ing such operation would, in our opinion, be an infringement of the provisions 
of the coustitution which relate to those su pyec ts, |}commerc ial regulations. and there. 
fore void.’” The question under consideration in the Missouri case was the validity of 
a Missouri statute declaring that whoever deals in the sale of goods or merchandise, 
the products of any other state, should be dee ined a pede diler, and prov ided for licens- 
ing such peddlers. They laintiff in error was a dealer in sewing-machines manufactured 
in another state, and was convicted and fined for selling the same without license. As 
shown above, the act was held void, being an interference with matters confided solely 
to congress. See, also, Bowman v. Railway Co., 125 U. 5, 507, 508, 5 Sup. Ct. Rep. 6389, 
1062, where the cases are cited by Justice Firr D in his concurring opinion, 

3. Naturally flowing from the two propositions above mentioned is a third, viz. : Any 
act of a state legislature interfering in any Inanner with the free transportation, sale, 
or exchange between citizens of different states of or in any article of commerce, is an 
attempted regulation of such commerce, and therefore beyond the power of the state, 
andvoid. There are, it is true, certain regulations of commerce that a state may make, 
where their operation is, from their very nature, local, and where congress has made 
no general regulation of the subject. But these regulations are considered more as an 
aid to, than as a regulation of, commerce. “The subjects, indeed, upon which congress 
ean act under this power [to regulate commerce] are of infinite variety, requiring for 
their successful management different plans or modes of treatment. Some of them are 
national in their character, and admit and require uniformity of regulation affecting 
alike all the states; others are local, or are mere aids to commerce, and can only be 
properly regulated by provisions adapted to their special circumstances and localities. 
Of the former class may be mentioned all that portion of commerce with foreign coun- 
tries or between the states which consists in the transportation, purchase, sale, and 
exchange of commodities. Here there can of necessity be only one system or plan of 
regulations, and that congress alone can prescribe.” Mobile v. Kimball, 102 U. S. 691, 
(697.) Then follow regulations of the second class, which a state may prescribe 
in the absence of congressional regulation,—such as harbor pilotage, buoys, beacons, 
bridges, dams, etc. See, also, Cooley v. Port-Wardens, 12 How. 299; Pound v. Turck, 
05 U.S. 459; cases cited by Justice BrapLey in his dissenting opinion in Railroad v. 
Illinois, 118 U. 8S. 585, 7 Sup. Ct. Rep. 4. It cannot be contended that this act can be 
maintained asa regulation of the second class of subjects above mentioned. 

But counsel for state claim that this act is valid as an exercise of the police power of 
the state, and as such ought to be upheld. In order to get the correct disposition of 
this claim it is indispensable to have a clear understanding of the nature and extent 
of the power, as given by courts and writers. Blackstone defines it to be “the due 
reguiation and domestic order of the kingdom, whereby the individuals of the state, 
like members of a well-governed family, are bound to confotm their general behavior 
to the rules of propriety, good neighborhood, and good manners, and to be decent, in- 
dustrious, and inoffensive in their respective stations.” 4 Bl.Comm. 162. “The police 
of a state, in a comprehensive sense, embraces its whole sv&tem of internal regulation, 
by which the state seeks not only to preserve the public order and to prevent offenses 
against the state, but also to establish for the intercourse of citizens with citizens 
those rules of good manners and good neighborhood which are calculated to prevent 
a conflict of rights, and to insure to each the uninterrupted enjoyment of his own, so 
far as is reasonably consistent with the like enjoyment of rights by others.” Cooley, 
Const. Lim, 572. Judge Reprie_p, in Thorpe v. Railway Co., 27 Vt. 140, (149,) says: 
“This police power of the state extends to the protection of the lives, limbs, health, 
comfort, and quict of all persons, and the protection of ail property, within the state, 
According to the maxim, sie utere tuo ut alienum non laedas, which being of uni- 
versal application, it must, of course, be within zhe range of legislative action to detine 
the mode and manner in which every one may so use his own as not to injure others.” 
“The police power of the state is co-extensive with self-protection, and is not inaptly 
termed the law of overruling necessity. It is that inherent and plenary power in the 
state which enables it to prohibit all things hurtful to the comfort, safety, and welfare 
of society.” Lake View vy. Cemetery Co., 70 11. 192. “With the legislature the maxim of 
law, su/us populi supreme lex, should not be disregarded. It isthe great principle on 
Whiich the statutes for the security of the people is based. It is the foundation of crim- 
inal law, in all governments of civilized countries and other laws conducive to safety 
and consequent hi ippine ss of the people. This power has alw: avs been exercised by 
governme nt, and its existence cannot be denied. How far the provisions of the legisla- 
ture can extend is always submitted to its discretion, provided its acts do not go be- 
yond the great principle of securing the public safety, and its duty to provide for the 
public safety within well-defined limits, and with discretion, is imperative. * 

All laws for the protection of the lives, limbs, health, and quiet of persons, and ‘the 
secur ity of all property within the state, fall within this general power of the govern- 
ment.” State v. Noyes, 47 Me. 189, (211.) The above definitions clearly disclose the 
great principle upon which the power rests, viz., public safety. Any iow which goes 
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beyond this principle, which undertakes to abolish rights, the exercise of which does 
not infringe the rights of others, or to limit the rights beyond what is necessary to pro- 
vide for the public welfare and general security, cannot be in the police power of a gov- 
ernment. 

The question has frequently arisen whether state acts, ostensibly as police reglations, 
do not intrude on the exclusive right of congress to regulate commerce among the 
states under the constitutional provision above considered. The supreme court of the 
United States, in considering this question, has established certain well-defined prin- 
ciples to ascertain what is and what is not an interference on the part of a state with 
interstate commerce. 

First. The police power of a state cannot be exercised with respect to a subject-mat- 
ter beyond its control. Regulation of interstate commerce is beyond state control, be- 
ing confided exclusively to congress. Henderson v. Mayor of New York, 92 U. 8S. 259. 
This case arose on the validity of an act of the state of New York requiring every car- 
rier of passengers from a foreign country to give bonds that they would not for four 
years become a public charge, or, in lieu thereof, to pay $1.50 for each immigrant 
landed. It was sought to be sustained underthe police power to protect the state from 

mupers. But it was held void, being an attempted invasion on the rights of congress. 
ustice MILLER, on page 271, says: “This power, frequently referred to in the decis- 
ions of this court, has been, in general terms, somewhat loosely called the *‘ police 
power.’ It is not necessary for the course of this discussion to attempt to define it 
more accurately than it has been defined already. It is not necessary, because, what- 
ever may be the nature and extent of that power, where not otherwise restricted, no 
definition of it, and no urgeney for its use, can authorize a state to exercise it in regard 
to a subject-matter which has been confided exclusively to the discretion of congress 
by the constitution.” Again, on page 272, he says: “But, however difficult this may 
be, it is clear from the nature of our complex form of government, that whenever the 
statute of a state invades the domain of legislation which belongs exclusively to the 
congress of the United States, it is void, no matter under what class of powers it may 
fall, or how closely allied to powers conceded to belong to the states.” See, also, ex- 
haustive opinion of Justice Strone in Railroad Co. v. Husen, 95 U. S. 465, (470, 473.) 
See, also, Salzenstein v. Mavis, 9L IU. 301. It follows that if fresh meats, the sale of 
which are prohibited by this act, are articles of commerce, the act must be held void. 

Second. In the exercise of police power over subject-matters within their power the 
states cannot establish unnecessary or unreasonable regulations, and the courts will 
judge whether an act is a proper exercise of police power from its purpose and effect, 
notwithstanding its language or its ostensible purpose. In whatever language a stat- 
ute may be framed, its purpose must be determined by its natural and reasonable ef- 
fect. Henderson vy. Mayor of New York, supra, 268. In Chy Lung v. Freeman, 92 U.S, 
°T>. a statute of California. similar to the statute of New York in the Hender. 
son Case, came up for consideration, and was held void. On page 280, Justice 
Mitter says: “We are not called upon by this statute to decide for or against the 
right of a state, in the absence of legislation by congress, to protect herseif by nec- 
essary and proper laws against paupers and convicted criminals from abroad, nor 
to lay down the definite limit of such right, if it exist. Such a right can only arise 
from a vital necessity for its exercise, and cannot be carried beyond the scope of that 
necessity.” In Railroad Co. v. Husen, “5 U. S. 465, an act of the state of Missouri was 
held void which prohibited the driving or carrying of any Texas, Indian, or Mexican 
cattle through the state between March Ist and November Ist of each year. On page 
472, Justice STRONG, giving the opinion of the court, said: “While we unhesitatingly 
wimit that a state may pass sanitary laws and laws for the protection of life, liberty, 
health, or property within its borders; while it may prevent persons and animals suf- 
fering under contagious or infectious diseases, or convicts, ete., from entering the 
state: while for the purpose of self-protection it may establish quarantine and reason- 
able inspection laws,—it may not interfere with the transportation into or through the 
state beyond what is absolutely necessary for its self-protection. It may not, under 
the cover of exerting its police powers, substantially prohibit or burden either foreign 
or interstate commerce.” Again, on page 473, the court says: “It is not a quarantine 
law. Itis not an inspection law. It says to all natural persons and to all transporta- 
tion companies, ‘You shall not bring into the state any Texas cattle or any Mexican 
cattle or Indian cattle between March 1st and December list in any vear, no matter 


. whether they are free from disease or not, no matter whether they may do any injury 


to the inhabitants of the state or not. * * *’ Sucha statute, we do not doubt, it is 
beyond the power of a state to enact. To hold otherwise would be to ignore one of the 
leading objects which the constitution of the United States was designed to secure.” 
Again, on the same page: “The police power of a state cannot obstruct foreign com- 
merce or interstate commerce beyond the necessity for its exercise. And, under color 
of it. objects not within its scope cannot be secured at the expense of the protection af- 
forded by the federal constitution. And, as its range sometimes comes very near to the 
field committed by the constitution to congress, it is the duty of the courts to guard 
vigilantly against any needless intrusion. ” 

The case of Bowman v. Railway Co., 125 U. 8S. 465, 8 Sup. Ct. Rep. 659, 1062, contains 
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an exhaustive discussion of this whole subject, and an able review of the authorities. 
An act of the state of lowa, forbidding carriers to bring within the state intoxicating 
liquors, except under certain regulations prescribed in it, was held void. On page 48s, 
Justice MATTHEWS says: “It has never been regarded as within the legitimate scope of 
inspection laws to forbid trade in respect to any known article of commerce, irrespect- 
ive of its condition and quality, mereiy on account of its intrinsic nature and the in- 
jurious consequence of its use or abuse.” Again, on page 48%, the court quotes with ap 
proval from the opinion of Justice Catron in the License Cases, 5 How, 504, (599,) as 
follows: “The assumption is that the police power was not touched by the constitu- 
tion, but left to the states, as the constitution found it. This is admitted; and when- 
ever a thing from character or condition is of a description to be regulated by that 
power in the state, then the regulation may be made by the state, and congress cannot 
interfere. But this must always depend on facts subject to legal ascertainment, so that 
the injured may have redress, And the fact must find its supportin this: whether the 
probibited article belongs to and is subject to be regulated as part of foreign commerce 
or of commerce among the states, If from its nature it does not belong to commerce, 
or if its condition from putrescence or other cause is such when it is about to enter the 
state that it no longer belongs to commerce, or, in other words, is not a commercial 
article, then the state power nay exclude its introduction. And, as an incident to this 
power, a state may use means to ascertain the fact. And here is the limit between the 
sovereign power of the state and the feceral power. That is to say, that which does 
not belong to commerce is within the jurisdiction of the police power of the state, and 
that which does belong to commerce is within the jurisdiction of the United States. 
* * * What, then, is the assumption of the state court? Undoubtedly, in effect, that 
the state had the power to declare what should be an article of lawful commerce in the 
particular state; and, having declared that ardent spirits and wines were deleterious 
to morals and health, they ceased to be commercial commodities there, and that then 
the police power attached, and consequently the powers of congress could not interfere. 
The exclusive state power is made to rest, not on the fact of the state or condition of 
the article, nor that it is property usually passing by sale from hand to hand, but on the 
declaration found in the state laws, and asserted as the state policy, that it shall be ex- 
cluded from commerce. And by this means the sovereign jurisdiction in the state is 
attempted to be created in a case where it did not previously exist. If this be the true 
construction of the constitutional provision, then the paramount power of congress to 
regulate commerce is subject to a very material limitation; for it takes from cougress 
and leaves with the states the power to determine the commodities or articles of prop- 
erty which are the subjects of lawfulcommerce. Congress may regulate, but the states 
determine what shall or shall not be regulated. Upon this theory the power to regul ite 
commerce, instead of being paramount over the subject, would become subordinate to 
the state police power; for it is obvious that the power to determine the articles which 
may be the subjects of commerce, and thus to circumscribe its scope and operation, is 
in effect the controlling one. The police power would not only be a formidable rival, 
but in a struggle must necessarily triumph over the commercial power, as the power to 
regulate is dependent upon the power to fix and determine upon the subjects to be reg- 
ulated. The same process of legislation and reasoning * * * could bring within 
the police power any article of consumption that a state might wish to exclude, whether 
it belonged to that which was drunk, or to food and clothing: and with nearly equal 
claims to propriety, as malt liquors and the produce of fruits other than grapes stand 
on no higher ground than the light wines of this and other countries, excluded in ef- 
fect by the law as it now stands. And it would be only another step to regulate real 
or supposed extravagance in food and clothing.” Again, on page 44, he says: “If the 
state of lowa may prohibit the importation of intoxicating liquors from all other states, 
it may also include tobacco, or any other article, the use or abuse of which it may deem 
deleterious. It may not choose even to be governed by considerations growing out of 
the health, comfort, or peace of the community. Its policy mey be directed to other 
ends. It may choose to establish a system directed to the promotion and benefit of its 
own agriculture, manufactures, or arts of any description, and prevent the introduc- 
tion and sale within its limits of any or of all articles that it may select as coming into 
competition with those which it seeks to protect. The police power of the state would 
extend to such cases, as well as to those in which it was sought to legislate in behalf of 
the health, peace, and morais of the people. In view of the commercial anarchy and 
confusion that would result from the diverse exertions of power by the several states 
of the Union, it cannot be supposed that the constitution or congress have intended to 
limit the freedom of commercial intercourse among the people of the several states. ” 
Respecting the second question above suggested, viz., that it violates the provisions 
of section 2; art. 4, of the constitution, we think this is clearly shown by the cases above 
cited. See, also, following cases: Ward v. Maryland, 12 Wall. 418: Tiernan v. Rinker, 
102 U. S. 123; Walling v. Michigan, 116 U.S. 446, (459,) 6 Sup. Ct. Rep. 454; In re Wat- 
son, 15 Fed. Rep. 511, and note. Now, applying these well-established principles to the 
act under consideration, we can see no reasonable theory upon which it can be upheld. 
First. There is no question that fresh, wholesome meat is an article of extensive 
commerce among the states at the present time. Of late years it has greatly increased, 
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and been facilitated by the device of refrigerator cars that are seen daily by the 
h andreds on allourtrunk lines. Meat is transported hundreds of miles in a short space 
of time, and when it reaches its destination itis as fresh and wholesome as when p! 
inthecar. It isoneof the greatest and most important articles of interstate commerce, 
and it is not in the power of this state to prohibit commerce init. Justice Fre.p, in 
Bowman v. Railway, supra, on page 501, says: “What is an article of commerce is 
determinable by the usages of the commercial world, and does not depend upon the 
declaration of any state.” In Telegraph Co. v. Telegraph Co., % fF S. 1, Chief 
Justice Waite, on page 9, says: “The powers thus granted [to congress to regulate 
commerce} are not confined to the instrumentalities of commerce, or the postal service, 
known or in use when the constitution was adopted, but they keep pace with the prog- 
ress of the country, and adapt themselves to the new developments of time and cir- 
cumstances.” ‘The same may undoubtedly be said of articles of commerce. This con- 
sideration alone would seem decisive of the question. Fresh meat is an article of 
interstate commerce. Its regulation is exclusively in congress; therefore a state law 
regulating it is void. 

Second. Under the principles laid down governing police powers it is equally void. 
It is not an inspection law. It will not examine fresh meat to see whether or not it is 
wholesome. It puts all—the good and the bad alike—under the ban of destruction. It 
utterly destroys interstate commerce in this article, under the guise, it is true, of pro- 
tecting the public health. But public health does not demand for its protection that 
wholesome fresh meats, the products of other states, be destroyed. A state cannot 
exercise such arbitrary power, no matter under what guise. 

It is not necessary to enlarge. There is no mode of reasoning by which the act can 
be sustained, and the prisoner is discharged. 


In re BARBER. 
(Cirenit Court, D. Minnesota. September 28, 1889.) 


CONSTITUTIONAL LAW—PoLice PowER—INTERSTATE COMMERCE—MEaT INSPEC- 


TION Law. 
Act Minn. April 16, 1889, prohibiting the sale within the state of dressed 


meat unless the animal from which it was taken was inspected by local in- 
spectors appointed thereunder within 24 hours before slaughter, having the 
effect of excluding from sale all dressed meats from animals slaughtered 
outside of the state, is not a lawful exercise of the police power of the state, 
and is unconstitutional, as invading the power of congress to regulate inter- 
state commerce, and as abridging the privileges and immunities of the citi- 


zens of other states.! 


Petition for Writ of Habeas Corpus. 
W. H. Sanborn, for petitioner. 
Mr. Cole and C. W. Bunn, for the State. 


Nerson, J. The petitioneris brought before me upon a writ of habeas 
corpus. He alleges in his petition that he is restrained of his liberty by 
the sheriff of Ramsey county under a warrant of commitment issued by 
a justice of the peace, being found guilty of violating the following act 
of the legislature of the state of Minnesota, approved April 16, 1889, 
entitled “An act for the protection of the public health by providing for 
the inspection, before slaughter, of cattle, sheep, and swine designed 
for slaughter for human food.” “ Be it enacted,” ete.: 


“section 1. The sale of any fresh beef, veal, mutton, lamb, or pork for hu- 
man tood in this state, except as hereinafter provided, is hereby prohibited.” 


'For opinion of Judge JouNsTon on the constitutionality of the Indiana statute, see 
note at end of case. post, 46. 


v.o9F.no.13—41 
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Section 2 provides for the appointment of local inspectors. Section 
8 defines the duties of the inspectors, who must inspect the animals 
within 24 hours before slaughter. 

“sec. 4. Any person who shall sell, expose, or offer for sale, for human 
food in this state, any fresh beef, mutton, lamb, or pork whatsvever, which 
has not been taken from an animal inspected and certilied before slaughter 
by the proper local inspector appointed hereunder, shall be deemed guilty of a 
iisdemeanor, and upon conviction thereof shall be punished by fine of not 
more than 3100, or by imprisonment not exceeding three months, for each 
offense.” 


The petitioner alleges that this act of the legislature is in contraven- 
tion of the constitution of the United States, and void, and that he is 
entitled to be discharged. The particular provisions of the constitution 
relied upon are article 1, § 8, which declares that “the congress shall 
have power * * * (toregulatecommerce * * * among the sev- 
eral states,” and also, article 4, § 2, which provides that “the citizens of 
each state shall be entitled to all privileges and immunities of citizens 
in the several states.” The proper proceedings are taken to form the 
issue. The counsel appearing on behalf of the state claim that the law 
was passed as a sanitary regulation under the power reserved to the 
states in article 10 of the constitution of the United States. 

The question of the validity of the act is to be determined under the 
proceedings. Is the law a valid and lawtul exercise of state power to 
protect the public health, or does it pass beyond the constitutional limit, 
invade the federal domain, and substantially prohibit or burden inter- 
state commerce, and also violate the rights secured to the citizens of the 


several states? By its title the act purports to be for the protection of 


the public health, and it is urged that upon its face it does not deal with 
commerce, and does not directly invade the domain of interstate com- 
merce, but merely regulates the mode of sale of an article of commerce, 
after it has becomea part of the mass of the property of the state. The 
stutes have never vielded to the tederal government control over internal 
commerce or their right to self-protection. They have plenary power to 
protect the lives, health, comfort, and safety of all persons, and for the pro- 
tection of all property within the state. Health inspection and quaran- 
tine laws are among the recognized lawful legislation of a state, and are 
necessary and advisable for the public welfare. They are seli-detensive, 
and no tederal power is trenched upon by their enactment. Such laws 
may, in many instances, incidentally affect interstate commerce, yet are 
not necessarily a regulation of it. If the law of the state of Minnesota 
is a properand reasonable exercise of its police power, it violates no pro- 
vision of the constitution of the United States. There has been a con- 
flict for many vears and much litigation in respect to the extent of the 
powers reserved to the states in the federal constitution. This contro- 
versvy is perennial. The supreme court of the United States has ex- 
plained in many later cases its previous decisions in regard to the ex- 
tent of the police power of the states; yet the line of demarcation be- 
tween the delegated power of congress and the reserved powers of the 
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states is not defined with such accurate precision that it is easy to de 
termine the boundary limit in all cases. But the supreme court always 
has stood firm, and tenaciously resisted every attempt of a state to en- 
croach upon the exclusive power Ol the federal government under the 
commercial clause of the constitution, and there is a consension of opin- 
ion among the judges upon that subject. 

The counsel for the state urges that this statute is a reasonably self- 
protective law. They put it forcibly in this form: 

“Whatever the state deems it necessary to do within her own borders for 
the protection of the health of the citizen she may constitutionally do under 
the prima! and paramount law of self-protection, which is nature’s earliest 
enactment, to which no human legislation ever ran counter. Subject to this 
only qualification, that from facts apparent on the face of the law or of which 
the court may take judicial cognizance, the cogent presumptions in its favor 
are not overthrown by bad faith in its enactment.” 


If I clearly understand counsel, this is not an unfair statement of the 
reserved powers of the states. It is only this, in substance: a law to 
protect health may be enacted by a state, and is valid unless it is a 
usurpation upon the general government by the invasion of a power ex- 
clusively vested in congress. If a state arrogates power so delegated, 
and exercises control over a subject exclusively contided by the federal 
constitution to congress, it certainly is guilty of bad faith, for it violates 
that covenant by which we became one people. The states, as I said, 
are clothed with plenary police power and large discretion in its exercise 
for the protection of the public health and comfort, but in order to de- 
termine whether the act of the state is really a usurpation of power, the 
courts are required to leok at the eflect and operation of the law, and are 
not bound by mere form. In Henderson v. Mayor, 92 U.S. 259, Mr. 
Justice MILLER, speaking of the police power of the states, said: 


“Whatever may be the nature and extent of that power, where not other- 
wise restricted, no definition of it and no urgency for its use can authorize a 
state to exercise it in regard to a subject-matter which has been contided ex- 
clusively to the discretion of congress by the constitution. * * * It is 
clear. from the nature of our complex form of government, that whenever the 
statute of a state invades the domain of legislation which belongs exclusively 
to the congress of the United States, it is void; no matter under what class 
of powers it may fall, or how closely allied to powers conceded to belong to 
the states.” 


So. in Mugler v. Kansas, 123 U. 8. 623, 8 Sup. Ct. Rep. 273, Mr. Jus- 
tice HARLAN, speaking for the court, says: 


“It does not at all follow that every statute enacted ostensibly for the pro- 
motion of these ends is to be accepted as a legitimate exertion of the police 
powers of the state. There are of necessity limits beyond which legislation 
cannot rightfallygo. * * * The courts are not bound by mere forms, nor 
are they to be misled by mere pretenses. They are at liberty, indeed are un- 
der a solemn duty, to look at the sui stance of things whenever they enter 
upon the inquiry whether the legislature has transcended the limits of its au- 
thority. If, therefore, a statute purporting to have been enacted to protect 
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the public health, the public morals, or the public safety has no real or swb- 
stantial relation to those objects, or is a palpable invasion of rights secured 
by the fundamental law, it is the duty of the courts to so adjudge, and thereby 
give effect tothe constitution. * * * Undoubtedly the state, when pro- 
viding, by legislation, for the protection of the public health, the public mor- 
als, or the public safety, is subject to the ;wamount authority of the constitu- 
tion of the United States, and may not violate rights secured or guarantied 
by that instrument, or interfere with the execution of the powers confided to 
the general government.” 

While it must be admitted that the line of distinction between what 
is a legitimate police regulation and what constitutes an interference with 
commerce is “dim and shadowy,” it is settled that when a law reaches 
bevond its professed object and into the domain of the federal govern- 
ment, no matter what may be its title, or in what form the details are 
expressed, it is unconstitutional. The practical effect and operation of 
this lawexcludes the importation of all dressed meats to be sold tor man- 
ulactured food from animals slaughtered outside of the state of Minne- 
sota. It excludes without reference to its quality or condition a com- 
modity known to be an article of commerce by the usages of a commercial 
world, and an important item of interstate traffic, and practically de- 
clares that it does not belong to commerce. It says to all persons en- 
gaved in the business of selling dressed meats for food in this state: You 
must have the animal from which the meat is taken inspected by local 
inspectors in the state within 24 hours before slaughtered, or suffer ex- 
treme penalties. It is not questioned that sound, dressed beef is an ar- 
ticle of commerce, but this law is attempted to be maintained as a rea- 
sonable regulation of the mode of sale aiter it has become a part of the 
mass of property of the state, and it is urged that, as it does not forbid 
the importation of dressed meat, but only the sale for human food after 
importation, it is valid. In the argument counsel stated that “ private 
families could import for their own consumption, and that innkeepers 
and like public resorts are not prevented from buying dressed meat out- 
side of the state and bringing it in for use.” If this is a correct inter- 
pretation of the law,—if individuals, for private use, as food, and inn- 
keepers, who feed thousands of people, can freely import for use, and 
the sale is only forbidden,—how does such a measure protect the public 
health and promote the public welfare? Does it not conclusively show 
that the legislature was not influenced by considerations for the public 
health, safety, and comiort, but its policy was directed to other ends? 
The authorities, however, establish the propositions—VFirst, that no ar- 
ticle of commerce can be excluded from importation and sale in a state 
by the statutes like the one in question; second, that any act of a state in- 
terfering in any way with the free traflic between citizens of different 
states In any article of commerce is an attempted regulation of such com- 
merce and an invasion of the power exclusively conferred upon congress, 
and its non-action with respect to any particular commodity is a decla- 
ration of its purpose that the commerce in that commodity shall be free. 
When this law is tested by the decisions of the supreme court of the 
United States it will be found that it oversteps the limit of the state ju- 
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risdiction and needlessly obstructs interstate commerce. In Brown v. 
Maryland, 12 Wheat. 447, Chief Justice MarsHatt, delivering the opin- 
ion of the court, said: 

“There is no difference in effect bet ween a power to prohibit the sale of an 
article and a power to prohibit its introduction into the country. The one 
would be a necessary consequence of the other. * * * If this power 
reaches the interior of a state, and may be there exercised, it must be capable 
of authorizing the sale of those articles which it introduces. Commerce is 
intercourse. One of its most ordinary ingredients is traffic. It is inconceiv- 
able that the power to authorize this traffic, when given in the most compre- 
hensive terms, with the intent that its etticaey should be complete, should 
cease at the point when its continuance is indispensable to its vaiue. To 
What purpose should the power to allow importation be given, unaccom- 
panied with the power to authorize a sale of the thing imported? Sale is 
the object of importation, and is an essential ingredient of that intercourse 
of which importation constitutes a part. It is as essential an ingredient, as 
indispensable to the existence of the entire thing, then, 2s importation itself. 
It must be considered as a component part of the power to regulate com- 
merce. Congress has a right not only to authorize importation, but to author- 
ize the importer to sell.” 

The same principle was asserted in the License Cases, 5 How. 588. 
Mr. Justice MCLEAN said: 

“ The federal government is supreme within the scope of its delegated pow- 
ers, and the state governments are equally supreme in the exercise of those 
powers not delegated by them nor inhibited tothem. From this itis clear that 
while these supreme functions are exercised by the federal and state govern- 
ments within their respective limitations they can never come in conflict, and 
when a conflict occurs the inquiry must necessarily be, which is the paramount 
law? And that must depend upon the supremacy of the power by which it 
was enacted. The federal government is supreme in the exercise of powers 
delegated to it, but beyond this its acts are unconstitutional and void. Sothe 
acts of the states are void when they do that which is inhibited to them, or 
exercise a power which they have exclusively delegated to the federal govern- 
ment,” 

In Railway Co. v. Husen, 95 U. S. 465, the court said: 

“We admit that the deposit in congress of the power to regulate commerce 
among the states was not a surrender of that which may properiy be denom- 
inated * police power.” What that power is it is difficult to define with sharp 
precision. It is generally said to extend to making regulations promotive of 
domestic order, morals, health, and safety. * * *®* But, whatever may be 
the nature and reach of the police power of a state, it cannot be exercised 
over a subject confided exclusively to congress by the federal constitution. 
* * * Neither the unlimited powers of a state to tax, nor any of its large 
police powers, can be exercised to such an extent as to work a practical as- 
sumption of the powers properly conferred upon congress by the constitution. 
* * * While we unhesitatingly admit that a state may pass sanitary laws 
and laws for the protection of life, liberty, health, or property within its bor- 
ders; while it may prevent persons and animals suffering under contagious or 
infectious diseases, or convicts, etc., from entering the state; while, for the pur- 
poses ef self-protection, it may establish quarantine and reasonable inspection 
laws,—it may not interfere with the transportation into or through the state 
beyond what is absolutely necessary for its self-protection. It may not, un- 
der cover of exerting police powers, substantially prohibit or burden either 
foreign or interstate commerce.” 
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So, in Bowman v. Railway Co., 125 U. 8. 465, 8 Sup. Ct. Rep. 689, 
1062, Mr. Justice Marruews, speaking of police power of the state, says: 

“If from its nature it does not belong to commerce, or if its condition, from 
putrescence or other cause, is such when it is about to enter the state that it 
no longer belongs to commerce, or, in other words, is not a commercial arti- 
ele, then the state power may exclude its introduction. And as an incident 
to this power a state may use means to ascertain the fact. And here is the 
limit between the sovereign power of the state and the federal power; that is 
to say, that which does not belong to commerce is within the jurisdiction of 
the police power of the state, and that which does belong to commerce is 
Within the jurisdiction of the United States.” 

I forbear further quotation, and refer to the opinion of the court in full. 

Undoubtedly the state may provide for the reasonable inspection of 
dressed meat or any article of commerce, and prohibit its introduction 
into the state if found in fact unwholesome and unfit for use as food, 
but it cannot encroach upon the power of congress to regulate interstate 
commerce. It cannot go to the extent of prohibiting the introduction 
of a sound commercial commodity. A state may exclude any infected 
article of commerce from reaching the importer, but this law excludes 
the sound and infected alike, and declares it unfit for human food under 
the guise of a health regulation. Sucha law transcends the police power 
of a state, for it attempts to obstruct commerce, and if it can exclude 
sound, dressed meat, it may prohibit the importation and sale of any 
commodity, and, as said, thus “commercial anarchy and confusion would 
result from the diverse exertions of power by the several states of the 
Union.” The case of Powell v. Pennsylvania, 127 U. 8. 678, 8 Sup. Ct. 
Rep. 992, 1257, does not overrule the decisions above cited. No conflict 
arose in that case between the police power of the state and the power 
of congress to regulate interstate commerce, and nothing therein said is 
inconsistent with the previous decisions of the court in regard to the 
commercial clause of the constitution. That the law violates article 4, 
§ 2, 1 think is manifest from the preceding quotations and the authori- 
ties cited by counsel, Ward v. Maryland, 12 Wall. 418; Tiernan v. 
Rinker, 102 U.S. 125; Walling v. Michigan, 116 U.S. 446, 6 Sup. Ct. 
tep. 454; In re Watson, 15 Fed. Rep. 511. I have come to the con- 
clusion that the law is not a proper and lawful exercise of the police 
power of the state, and is unconstitutional. The petitioner is discharged. 


The following is the opinion of Hon. WILLIAM JouNsTON in the circuit 
court for Porter county, Ind., whichis published in this connection on account 
of the similarity of the Indiana statute to the Minnesota statute discussed in 
the above cases: 

James E, Harvey v. Thomas Hurrmay. 


Jonnston, J. The petition in this case states that James E. Harvey was, on the 19th 
day of June, 1889, in the city of Hammond, offering to sell, and selling, fresh meat of 
an animal slaughtered in the state of Illinois, and which animal had not been inspected 
by the inspector of the city of Hammond, or in Lake county, Ind., before such slaughter; 
that on the said day he was arrested for such sale and so offering to sell, taken beforea 
magistrate, tried, convicted, and fined; that he refused to pay or replevy such fine, and 
that a mittimus was issued to commit him to the jail of Lake county; that the defend- 
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ant in the case is the officer to whom said mittimus was issued, and who has the peti- 
tioner in custody, preparatory to his incarceration in the jail. He therefore prayed 
that a writ of habeas corpus might issue, which writ was granted, issued, served, and 
made returnable ou June 244th. The defendant, in his return to the writ, admits the 
foregoing facts, and with such return sets up a copy of the proceedings had before the 
magistrate. To this return the petitioner files his exceptions, putting in question the 
constitutionality of .the act of the legislature under which he was arrested and fined, 
and which is as follows: “Section 1. It shall be illegal to sell, or offer or expose for 
gale, in any incorporated city within the state, beef, mutton, lamb, or pork for human 
food, except as hereinafter provided, which has not been inspected alive within the 
county by an inspector or bis deputy, duly appointed by the authorities of said county in 
which said beef, mutton, lamb, or pork is intended for consumption, and found by such 
inspector to be pure, healthy, and merchantable; and forevery such offense the accused, 
after conviction, shall be fined not more than two hundred dollars, nor less than ten. 
Sec. 2. That the city council is hereby empowered and required to appoint in each in- 
corporated city within the county. one or more inspectors and deputies, furnish the 
necessary blanks, and decree the fees for such inspection: provided, that where farm- 
ers slaughter cattle, sheep, or swine of their own raising or feeding for food, no other 
inspection shall be required, or penalty enforced, than such as are already provided by 
law to prevent the sale and consumption of diseased meats. Sec. 3. Nothing herein 
contained shall prevent or obstruct the sale of cured beef or pork known as dried, cured, 
or canned beef, or smoked or salted pork, or other cured or salted meats. ” 

Section 1119, St. Ind. 1881, provides, among other things, that “no court shall have 
power to inquire into the legality of the judgment or process whereby any party is in 
custody upon any process issued on any final judgment of a court of competent juris- 
diction.” This might at first blush appear to deprive this court of authority to issue 
the writ; but, notwithstanding this provision, the validity of a judgment may always 
be assailed on the ground that the act of the legislature under which the indictment 
was found is unconstitutional. An unconstitutional law is void, and is nolaw. The 
offense created by it is not acrime, and conviction under it is illegal and void. Ex 
parte Siebold, 100 U. 8. 371. If this statute is constitutional and valid, then the relief 
prayed for cannot be granted; otherwise the petitioner is entitled to the benefit of the 
writ, and should be discharged. Courts are loath to interfere, and should be very 
guarded and careful in rendering any opinion that destroys the effect of an act of the 
legislature; but when such act is clearly unconstitutional they should not hesitate so 
to pronounce it. 

1 shall first consider the case with reference to the first exception to the return. If 
the actin question does not interfere with interstate commerce, then, as to that excep- 
tion, it is valid. If it does so interfere, it is an assumption of power on behalf of the 
state beyond its authority, and is unconstitutional and void. It was this exercise of 
power by the several states over matters which could only be safely intrusted to na- 
tional authority which rendered the original articles of confederation only a rope of 
sand; and the coufusion produced by the hostile interests of the several states led to 
the adoption of our present constitution. As Chief Justice MarsHa. has stated the rule 
on the subject: “The oppressed and degraded state of commerce previous to the adop- 
tion of the constitution can scarcely be forgotten. It was regulated by foreign nations, 
with a single view to their own interests; and our disunited efforts to counteract their 
restrictions were rendered impotent by want of combination. Congress, indeed, pos- 
sessed the power of making treaties, but the inability of the federal government to en- 
force them had become so apparent as to render that power in a great degree useless, 
Those who felt theinjury arising from this state of things, and those who were capable 
of estimating the influence of commerce, on the prosperity of nations, perceived the ne- 
cessity of giving the control over this important subject to a single government. It 
may be doubted whether any of the evils proceeding from the feebleness of the federal 
government contributed more to that great revolution which introduced the present 
system than the deep and general conviction that commerce ought to be regulated by 
congress. It is not, therefore, a matter of surprise that the grant should be as exten- 
sive as the mischief, and should comprehend all foreign commerce and all commerce 
among the states. To construe the power so as to impair its efficacy would tend to de- 
feat an object in the attuinment of which the American public took, and justly took, 
that strong interest which arose from a full conviction of its necessity.” Brown 
v. Maryland, 12 Wheat. 446. The provision referred to in the constitution of the 
United States is section 5, art. 1, which provides that congress shall have the power 
“to regulate commerce with foreign nations and among the several states.” Any law, 
then, of any state, which contravenes this provision of the constitution, is null and void. 
Does, then, this statute of Indiana attempt to regulate, or does it interfere with, inter- 
state commerce! True, it is entitled an act for the protection of the public health by 
promoting the growth and sale of healthy cattle and sheep; yet, in whatever language 
a statute may be framed, its purpose and its constitutional validity must be determined 
by its natural and reasonable effect. This statute amounts to a probibition against the 
introduction into our state for consumption of all dressed fresh meats. None other can 
be marketed in our cities except such as has been inspected alive within the bounds of 
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the county and state in which the city is situated, or such as farmers within the state 
may have raised or fed and slaughtered. It is well known that dressed fresh meat has 
become an important article of commerce, and is quite extensively shipped from one 
state to another, as well as into foreign countries. In fact, in very many of our cities 
our meat markets are largely supplied with fresh meats shipped from adjoining states, 
It is, then, judged by the authorities on the question, an article of interstate com- 
merce. Whenever an article has begun to move as an article of trade from one state 
to unother, commerce in that commodity between the states has begun. The Daniel 
Ball, 10 Wall. 557; Kidd v. Pearson, 128 U. S. 11-25, 9 Sup. Ct. Rep. 6. That the trans- 
portation of property from one state to another is a branch of interstate commerce is 
undeniable. Railroad Co. v. Husen, 95 U.S. 469. In Webster's Unabridged Dictionary 
“commerce” is defined as “the exchange of merchandise on a large scale between dif- 
ferent places or communities.” This embraces two distinct ideas; First, that of ex- 
change in its largest sense, including barter,—the giving of one commodity for another; 
and sale,—the exchange of an article of property for money, the representative of all 
values. From this definition it will be seen that there can be no commerce unaccom- 
panied by exchange or sale. The other idea embraced in the definition is that of trans- 
portation; for, to constitute commerce, the exchange must be between different = ‘es 
or communities; and any law that either prevents the transportation or sale of mer- 
chandise totally destroys commerce by the exercise of that power alone. Commerce, 
then, involves the idea of carrying the commodity intended for exchange to another 
place, where, as we may say, the marlet is to be held, and the sale accomplished. 
Hence, without both cransportation and liberty of sale, there can be no interstate 
commerce. 

No power of congress has been more jealously guarded against usurpation than this; 
and the attempt of different states in varied form to invade it in pursuit of some par- 
tial and temporary advantage, and the uniform and wise ruling of the supreme court 
of the United States against all attempts to evade and avoid thisexclusive power of the 
national legislature, is one of the most interesting subjects of federal jurisprudence, 
In 1S72 the legislature of Missouri passed an act providing that no Texas, Mexican, or 
Indian cattle should be driven or otherwise conveyed into or remain in any county of 
the state between the Ist day of March and the lst day of December in each year, ex- 
cept as the same were conveyed through the state by railroad or steam-boat. This 
statute, in practical effect, is not far different from the one under consideration. Each, 
in effect, amounts to a prohibition of certain articles of commerce, The supreme court 
of the United States pronounced this statute an invasion of the exclusive power of the 
national legislature, an interference with interstate commerce, and therefore uncon- 
stitutional and void. Railroad Co. v. Husen, 95 U.S, 465. In this case the court says: 
“It is a plain regulation of interstate commerce,—a regulation extending to mame yoyo 
Whatever may be the power of a state over commerce that is completely internal, it ca 
no more prohibit or regulate that which is interstate than it can that which is with for. 
eign nations. Power over one is given by the constitution of the United States to con- 
gress in the same words in which it is given over the other, and in both cases it is nec- 
essarily exclusive.” Again, the court says: “Transportation is essential to commerce, 
or, rather, itis commerce itself; : and every obstacle to it, or burden laid upon it, by legis- 
lative authority, is regulation,” A like statute of the state of Illinois was for a like 
reason held void in Salze nstein v. Mavis, 91 Lil. 391, overruling the prior case of Yeazel 
v. Alexander, 58 Il). 254. To the same effec t with the hg are the ere au- 
thorities: Bowman v. Railroad Co., 125 U. S. 465, 8 Sup. Rep. 659, 1062; Case of 
State Freight Tax, 15 Wall. 232; Ward Vv. Maryland, 12 Wall, 418; Welton v. State of 
Missouri, 91 U.S. 275; Henderson v. Mayor of New York, #2 U.S. 259; Chy Lung v 
Freeman, Id. 275; Mining © o. Vv. Auditor General, 32 Mich. 488. 

Again, the power vested bythe constitution in congress to legislate upon the subject 
of interstate commerce not only extends to the transportation, but to the power and 
right to vend, the articles of commerce when transported to theirdestination. On this 
subject Chief Justice MARSHALL says, in Brown vy. Maryland, 12 Wheat. 446, 447: “If 
this power [to regulate commerce e] reaches the interior of a state, and may be there ex- 
ercised, it must be capable of authorizing the sale of those articles which it introduces. 
Commerce is intercourse; one of its most ordinary ingredients is traffic. It is incon- 

ceivable that the power to authorize this traffic, when given in the most comprehen- 
sive terms with the intent that its efficacy should be complete, shou!d cease at the point 
where its continuance is indispensable to itsvalue. To what purpose should the power 
to allow importation be given unaccompanied with the power to authorize a sale of the 
thing imported? Sale is the object of importation, and is an essential ingredient of 
that intercourse of which importation constitutes a part. It is as essential an ingre- 
dient, as indispensable to the existence of the entire thing, then, as importation itself. 
It must be considered as a component part of the power to regulate commerce. Con- 
gress has aright not only to authorize importation, but to authorize the importer to 
sel].” The power vested in congress by the constitution governs property which is 
transported as an article of commerce from foreign countries, or among the states, from 
hostile or interfering state legislation, until it has mingled with and become a part of 
the general property of the country, and protects it even after it has entered a state 
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from any burden imposed by reason of its foreign origin. Welton v. State of Missouri, 
91 U.S. 275. It may, however, be contended that the act in question is a proper exer- 
cise of the police power of the state, and as such ought to be upheld. Asa police power 
of the state in its range comes very near the field committed by the constitution to con- 
gress, it is the duty of the courts to guard vigilantly against anyintrusion. “What the 
police power is it is difficult to define with sharp precision. It is generally said to ex- 
tend to making regulations promotive of domestic order, morals, health, and safety.” 
Railroad Co. v. Husen, 95 U. S. 470,471. It extends to the protection of the lives, 
limbs, health, comfort, and quiet of all persons, and the protection of all property, 
within the state. Thorpe v. Railroad Co., 27 Vt. 149. “It may also be admitted that 
the police powers of a state justify the adoption of precautionary measures against so- 
cial evils. Under it a state may legislate to prevent the spread of crime or pauperism, 
or disturbance of the peace. It may exclude from its limits convicts, paupers, idiots, 
and lunatics, and persons likely to become a public charge, as well as persons afflicted 
by contagious or infectious diseases, * * * and would justify the exclusion of prop- 
erty dangerous to the property of citizens of the state; for example, animais having 
dangerous or infectious diseases. * * * But whatever may be the nature and reach 
of the police power of a state, it cannot be exercised over a subject confined excla- 
sively to congress by the federal constitution. It cannot invade the domain of the na- 
tional government. Railroad Co. v. Husen, #5 U.S. 471; Salzenstein v. Mavis, 91 Il. 391. 
It is, then, no answer to the charge that such regulation of commerce by a state is for- 
bidden by the constitution, to say that it falls within the police power of the state; for 
to whatever class of legislative powers it may belong, it is prohibited to the states, if 
granted exclusively to congress by that instrument. In Graffty v. City of Rushville, 
107 Ind. 511, 8 N. E. Rep. 609, our own supreme court says: “The conclusion plainly de- 
ducible from the decision is that neither states nor municipalities can enforce any law 
or ordinance the effect of which is to embarrass commercial communication between the 
different states, or to discriminate against the products of one state, or exact licenses 
from persons residing in foreign states which are not required of itsown citizens under 
like circumstances.” In the case of Telegraph Co. v. Pendleton, 9% Ind. 12, the court 
says: “We think, however, that the ultimate conclusion deducible from the later de- 
cisions is that the states cannot embarrass commercial communication, abridge the 
freedom of commerce, discriminate in favor of the products of one state, lay burdens 
upon the instruments of commerce, or exact licenses from persons * * * engaged 
in interstate commerce.” In Bowman v. Railroad Co., 125 U.S. 465-494, 8 Sup. Ct. Rep. 
sv, 1062, the supreme court of the United States says, in discussing the lowa whew: 
itory statute: “If the state of lowa may prohibit the importation of intoxicating liquors 
from all other states, it may also include tobacco, or any other article the use or abuse 
of which it may deem deleterious. It may not choose even to be governed by consid- 
erations growing out of the health, comfort, or peace of the community. Its policy 
may be directed to other ends. It may choose to establish a system directed to the pro- 
motion and benefit of its own agriculture, manufactures, or arts of any description, and 
prevent the introduction and sale within its limits of any or all of articles that it may 
select ascoming into competition with those which it seeks to protect. The police power 
of the state would extend to such cases as well as to those in which it was sought to 
legislate in behalf of the heaith, peace, and morals of the people. In view of the com- 
mercial anarchy and confusion which would result from the diverse exertions of power 
by the several states of the Union, it cannot be supposed that the constitution or con- 
gress have intended to limit the freedom of commercial intercourse among the le of 
the several states.” It would hardly be expected that such a court would hold thata 
state may not restrict traffic in alcohol, (which sesses no Virtue for food or drink,) 
but may absolutely prohibit all commerce in fresh meats. 

The act of the legislature under consideration makes no distinction between the good 
and bad, but all alike is indiscriminately condemned. The act provides that alli un- 
cured meat from every other state, the good, the pure, and the wholesome, with the 
tainted and the diseased, shall alike be excluded from the cities of the state; and this, 
it is said in the title of the act, “for the protection of the public health.” The third 
section of the act provides “that nothing herein contained shall prevent or obstruct the 
sale of cured beef or pork known as dried, cured, or canned beef, or smoked or salted 
pork, or other cured or salted meats.” Note the use of the word “prevent” in this 
section. Its employment here tends to the conclusion that the legislature understood 
the first section had prohibited the sale of uncured meats from other states. It was 
this which, in the opinion of the law-makers, rendered the proviso necessary, sav- 
ing other meats from its operation. By this third section all kinds of meats, cured, 
salted, smoked, or dried, no matter how badly the animals from which they were 
taken were diseased, nor from whence they came, are welcome to admission, and the 
market is open and free. Thus pure, dressed, fresh beef is excluded, and tainted and 
diseased canned, salted, smoked, and dried meats are invited. It seems apparent that 
the purpose of the act was to exclude foreign dressed meats from the city markets of 
Indiana; and, if such be the case, a considcration of the police powers of the state is 
unnecessary. Nor can the legislation be sustained asamere inspection law. The state 
of Indiana need not admit to her markets meat which is unfit for human food, and she 
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may take such steps as are necessary to ascertain whether or not itis so. When she 
has ascertained thatit is non-commercial, she may exclude it; but no declaration, how- 
ever solemn, and no pretext, however specious, will authorize her to exclude a product 
which is pure and harmiess. It does not provide for the inspection of the commodity 
for the purpose of ascertaining its quality. It proceeds upon the theory that all un- 
cured meat is noxious and injurious to health. It excludes it in advance and without 
examination to ascertain its condition. It pronounces a judgment without a hearing. 
All uncured meat is condemned, interdicted, excluded. It has never been regarded as 
within the legitimate scope of the inspection laws to forbid trade in respect to any 
known article of commerce, irrespective of its condition and quality, merely on account 
of its intrinsic nature and the injurious consequences of its use or abuse. The very 
meaning of inspection is that there should be an examination, and not an exclusion 
without a hearing. The object of inspection laws is to improve the quality of the ar- 
ticles produced by the !abor of a country to fit them for exportation, or it may be for 
domestic use. They act upon the subject before it becomes an article of foreign com- 
merce, or of commerce among the states, and prepare it for that purpose. Turner vy. 
Maryland, 107 U. 8S. 38,2 Sup. Ct. Rep. 44; Gibbons v. Ogden, 9 Wheat. 203. They are 
deemed necessary to fit the inspected article for the market by giving to the purchaser 

ublic assurance that the article is in that condition and of that quality which makes 
t merchantable, and fit for use or consumption. They are not founded on the idea 
that the things in respect to which inspection is required are dangerous and noxious in 
themselves. Bowman v. Railroad Co., 125 U.S. 465, 5 Sup. Ct. Rep. 689, 1062. Ifthe state 
of Indiana has the power to enforce such a statute, then with equal propriety it may 
exclude every other product of interstate commerce. It may exclude flour for the rea- 
son that the grain from which it was ground was not inspected within the county and 
state where it is to be consumed; sugar, because it is produced and refined in another 
state; fruits, because our own soil will or will not produce them; in fact, everything 
shipped us for home comfort and consumption. And so likewise may other states pro- 
hibit the shipping of those articles into ourstate. Thegreatstateof Pennsylvania may 
prohibit the introduction of its coal into our state; Lilinois may prohibit the shipping 
of its merchandise to us; Michigan, her fruits and lumber; and 80 on. This policy 
might thus ve extended until in effect we would become as isolated and walled in as a 
Chinese city. 

Another provision of the constitution of the United States with which this act ap- 
pears to come in conflict is section 2, art. 4: “The citizens of each state shall be enti- 
tled to all privileges and immunities of citizens in the several states.” Inasmuch asa 
resident of the county—for example, of Lake county—is entitled to have his animal 
inspected at home on his own premises, and the citizen or resident of Porter county, 
Ind., or of Cook county, [ll.,—each adjoining Lake,—is obliged to produce his animals 
for inspection at some point in the latter county, remote from his home and his farm, 
it is an unauthorized and unjust discrimination, and obnoxious to the constitutional 
provision above named. 

Ward v. Maryland, 12 Wall. 418, is a case where the question of the constitutionality 
of a statute of Maryland wascalled in question. This statute provided that all resident 
traders should take out a license to do business ranging from fifteen to one hundred 
and fifty dollars, and that a non-resident trader should take out a license, for which he 
should pay three hundred doliars. The court pronounced the statute void on account of 
its imposing a discriminating tax, and being in conflict with the foregoing provision 
of the constitution. To the same effect is Tiernan vy. Rinker, 102 U.S. 123. In Walling 
v. Michigan, 116 U. 8S. 446, 6 Sup. Ct. Rep. 454, the court says a tax imposed by a stat- 
ute of a state upon an occupation which necessarily discriminates against the introduc- 
tion and sale of the products of another state, or against the citizens of another state, 
is repugnant to the constitution of the United States. Other reasons might be given 
and authorities cited, but itis unnecessary to further prolong this opinion. I have no 
doubt but the sole purpose of the act was to exclude foreign dressed meat from the 
city markets of Indiana. The act, therefore, invades the exclusive right of congress 
conferred on it by the constitution, and is void. The exceptions to the return to the 
writ are sustained, and the petitioner is discharged. 
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Fettows et al. v. WALKER, Auditor, et al. 
(Circuit Court, N. D. Ohio, W. D. June 7, 1889.) 


1. ConsTITUTIONAL LAw—LOCAL AND SpecrAL Laws. 

Act Ohio Jan. 22, 1889, which is equally applicable to all cities of a certain 
class, is not unconstitutional as a special act because there may be but one 
city of that class. 

2. SameE—TAXaTION—PvBLIc PURPOSES. 

The fact that the act authorizes the issuing of bonds for the purpose of sup- 
plying municipal corporations and their citizens with natural gas does not 
render it unconstitutional as exercising the power of taxation for a private 
purpose. 

8. INJUNCTION—AGAINST MUNICIPAL CORPORATION. 

Injunction will not lie against the issuing of such bonds on the ground that 
taxation will have to be resorted to for their payment, when the act provides 
that the revenue derived from the sale of gas is to be applied to the payment 
of the principal and interest of said bonds. 


On Application for Injunction. 

E. D. Potter, Jr., Doyle, Scott & Lewis, and Stevenson Burke, for com- 
plainants. 

W. H. A. Read, City Sol., G. W. Kinney, and Brown & Geddes, for de- 
fendants. 


Jackson, J. This is an action brought by Fellows and others, non- 
resident tax-payers of the city of Toledo, against the city of Toledo and 
its officers, to enjvin the defendants from executing and selling $75,000 
of bonds issued by the city for the purpose of securing natural gas and 
piping the same to the city of Toledo, upon the ground that the act of 
the legislature authorizing such issue is unconstitutional. Application 
is made for a preliminary injunction. 

Defendants urge that the bill fails to show necessary jurisdictional 
facts, in that it does not appear that any one of the complainants is 
interested to the extent of $2,000, and that different tax-payers can- 
not unite their several interests for the purpose of making up the ju- 
risdictional amount. While the court is of the opinivn thac the real 
subject-matter of controversy is the validity of the obligation incurred 
by the entire issue of $75,000 of bonds rather than the separate in- 
terest of each complainant therein, still the question is one of such 
doubt that the court does not now decide it, and prefers to express no 
opinion thereon at this time. The application must therefore be de- 
cided upon the bill, answer, and affidavits. It should be said at the 
outset that the court has nothing whatever to do with the questions of 
the policy of such legislation or the manner of carrying out the same, or 
the benefits to be derived by the corporation therefrom. These are 
questions for legislative discretion and determination. The question for 
this court to determine is simply whether the act in controversy was a 
proper exercise of constitutional legislative power. The constitutional- 
ity of the act is denied because it is said to be u special act conferring 
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corporate powers; that it is special, because the city of Toledo is the only 
city of the third grade of the first class in the state of Ohio, and the only 
city to which this act is orcan beapplicable. But this objection cannot 
be sustained. It is well settled by authority in Ohio that the classifica- 
tion of municipal corporations is valid, and that legislation which is ap- 
plicable to a class is general, although there may be at that time but one 
city in that class. The act in question is equally applicable to all cities 
of the third grade of the first class, whether now belonging thereto or 
hereafter coming into that category. The answer denies the averment 
of the bill that Toledo is the only city of the state to which the act is or 
can be applicable, and it does not appear that it is the only city that is 
or can be a city of the third grade of the first class. 

It is next insisted that the act is made to take effect upon the approval 
of some authority other than the general assembly. But the language 
of the act is otherwise. Asa matter of fact, it is made to take effect 
and be in force from and after its passage. Moreover, it is an enabling 
act designed for those cities, which accept it in the manner and upon the 
conditions specified, and takes effect from the date of its passage. It 
stands upon the same basis precisely as general acts authorizing the cre- 
ation of corporations. 

The next and the main ground upon which the bill rests and the in- 
junction is sought is that the supplying of municipal corporations and 
their citizens with natural gas is not a public purpose or use for which 
the taxing power which is necessarily involved can be properly exercised. 
It is urged that while the act authorizes the city to procure natural gas 
for its own use and for use in public buildings, ete., (which complain- 
ants concede would be a public use,) the main object and primary pur- 
pose of the act is to enable the city to supply its individual inhabitants 
with fuel for private use and consumption at a cheaper rate than they 
can obtain it from other sources; that such being, as complainants insist, 
the direct object and purpose of the act, the taxing power of the city 

‘annot be constitutionally exercised for the attainment of such an object. 
In the first place, this is not, in the opinion of the court, a proper view 
to take of the legislation. The court would not be justified from a read- 
ing of the act in saying which was the primary object and purpose of 
the act, even assuming (what the court does not admit) that the supply- 
ing of private individuals with gas is a purely private advantage. It 
could just as well be urged that the primary object of the bill is to fur- 
nish gas for the city and the city buildings, etc., and that the supply- 
ing of the citizens was merely incidental thereto, as to urge that the 
primary object of the bill is to supply individuals, and that the furnish- 
ing of the city and city buildings, etc., is incidental. The act, upon its 
face, is not open to such splitting or subdivision. As a whole, it stands 
on the same footing as legislation for furnishing water and illuminating 
gas. It calls tor the exercise of only the same powers as are constantly 
exercised by municipal corporations in supplying the city and its citi- 
zens With manutactured gas tor illuminating purposes, and in furnishing 
water for public and private use. But even conceding that the primary 
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object of the act is to enable the city to supply its individual citizens with 
natural gas for fuel or illuminating purposes, the court is unable to say 
that the grant of such a power is in excess of the legislative author- 
ity. Unquestionably the legislature may authorize a city to furnish light, 
or facilities for transportation or water, to its citizens, with or without 
cust, as the legislature or city may determine. So long as the act is for 
the benefit of the public or the entire municipality, or all the citizens of 
the municipality, it does not lose its character as an act for a public pur- 
pose so as to become private in the sense that prevents the exercise of 
the power of taxation. The case of Association v. Topeka, 20 Wall. 655, 
is an illustration of an attempt to exercise the taxing power for a purely 
private purpose. The benefit was to one private individual, the bonds 
were issued to him by name, the aid was to him and his private busi- 
ness alone. But here the benefits and the aid are to the city in its pub- 
lic, corporate capacity, and to every inhabitant thereof equally and alike. 
The court is wholly unable to distinguish this act from those conferring 
power upon municipalities to acquire and operate gas-works and water- 
works, and in connection therewith to furnish gas and water to the in- 
dividual inhabitants. And it is of no consequence whether this source 
of supply, either of gas or water, is wholly within or wholly without the 
corporate limits of the city. The question of public interest determines 
the question of right to supply gas and water, and not the mere location 
of the works or source of supply. In Walker v. Cincinnati, 21 Ohio St. 14, 
and in Coke Co. v. Hamilton, 37 Fed. Rep. 832, decided by the circuit 
court of the United States for the southern district of Ohio, it has been 
settled that the legislature of Ohio has authority under the constitution 
of that state to invest municipalities with such powers as are conferred 
by thisact. Since the decision in Sharpless v. Philadelphia, 21 Pa. St. 147, 
it is no longer an open question whether municipalities nay engage in en- 
terprises such as the one contemplated by the act in question in this case. 
The court does not undertake to define the line which distinguishes pub- 
lic from private uses. Nor is it necessary oreven possible todoso. Itis 
enough to say that, in the opinion of the court, the act of January 22, 
1889, authorizing the city of Toledo to issue bonds for natural gas pur- 
poses, is clearly within the general scope of legislative power, is for a pub- 
lic use and purpose, and is not in contravention of any of the provisions 
of the constitution. The court being of the opinion that the legislation 
is valid, it follows, of course, that the injunction applied for must be 
refused. 

But even if these questions were open to doubt in the mind of the 
court, it does not follow that complainants would be entitled to an in- 
junction, because it does not necessarily follow that taxation will have 
to be resorted to for the payment of these bonds. The act provides that 
the revenues derived from the sale of gas are to be applied to the pay- 
ment of principal and interest of the bonds, and these revenues may be 
suflicient to meet the bonds without resort to taxation. 

Injunctions are not granted in cases like the present, except where 
complainants’ rights are clear, and where an injury more or less irrepa- 
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rable is likely to result to complainants unless the defendants are enjoined. 
In this case complainants’ rights are not clear, and the injury likely to 
result to them is not shown to be irreparable or even serious. On the 
other hand, the allowance of an injunction would be attended with seri- 
ous and possibly irreparable loss and damage to the city of Toledo. 

Many other reasons might be given, but it is sufficient to say that the 
legislation in question is not open to the objections presented by the bill, 
and therefore compiainants are not entitled to the injunction. It is ac- 
cordingly denied. 


Harrison v. Utricus et al. 
(Circuit Court, 8S. D. California, August 12, 1889.) 


1. EyectTMENT—EVIDENCE. 
In an action of ejectment for land in California, where both parties assert 


na title to the premises under patents of the United States, issued upon conces- 
sions of former governments, confirmed by the tribunals of the United States, 
the controversy can only be determined by reference to those concessions, or 
by the proceedings had for their recognition and confirmation under our gov- 
ernment. 

2. Pusiic Lanps—Ternrirory OF Urprer CaLirorniA—IssveE OF PATENTs. 

A grant made by the superior political chief of the territory of Upper Cal- 
ifornia, in conformity with the colonization law of Mexico of 1824, and the ex- 
ecutive regulations of 1828, followed by the ceremony of juridical possession, 
by which, after citation to the neighboring proprietors to be present at the 
proceeding, the land was measured, its boundaries marked, and the grantee 
put in possession, vested the title in fee in the grantee. subject only to the 
aot Bm of its being divested by the refusal of the departmental assembly to 
give its approval to the grant. A patent of the United States, issued upon a 
title of that character, confirmed by the tribunals of the United States, and 
located by the executive officers of the United States, is unaffected by a sub- 
sequent patent, based on a confirmation of a title depending upon the validity 
of an order made by a governor of California, commissioned by the Spanish 
crown, which order did not in itself convey any interest in the land, and was 
not followed by any proceeding which purported to have that effect. 

8. ADVERSE PossksstOnN — RUNNING OF STATUTE AGAINST THE SPANISH CROWN. 

Under the law of Spain and Mexico, mere possession, however long contin- 
ued, of any portion of the public domain, under an instrument which did not 
purport to transfer the property, did not create « title which would enable the 
possessor to hold the land against the Spanish crown or against the Mexican 
government. 

4. Pusiic LANpDs—MEFEXICAN GRANTS. 

Under the regulations of Mexico of 1828 it was the duty of the governor, 
and not of the grantee, to submit to the departmental assembly grants issued 
by him, for their approbation. His neglect in this respect suspended the de- 
finitive validity of the grant; that is, prolonged the liability of the estate to 
be defeated by the action of the assembly and of the supreme government 
thereon, but did not operate to divest the estate already vested in the grantee. 

5. Same—Issurk OF PATENTS. 

By a patent issued by the United States upon a grant made in conformity 
with the colonization law of 1824, followed by the ceremony of juridical pos- 
session, contirmed and located by the United States, whatever title is in the 
United States passes to the patentee. Aftera patent so issued. no title re- 
mains in the United States which they could conyey by any subsequent pat- 
ent. However conclusive against the United States, and parties claiming un- 
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der them by title subsequent, a patent may be, it in no respect impairs the 
right of a previous patentee to contest the title upon which the subsequent 
patent has issued for the premises. 

6. SamMe—Power oF SpantsH PowrricanL CHrrer. 

Whether the political chief of the territory of Upper California, under the 
the Spanish crown, possessed any power to alienate the fee of any portion of 
the public doman, doubted. 

(Syllabus approved by the Court.) 


At Law. Action of ejectment. 

William Matthews and Wells, Van Dyke & Lee, for plaintiff. 

Rhodes & Barstow, Chapman & Hendricks, and J. W. Towner, for defend- 
ants. 

Before Fre.ip, Justice, and Sawyer, Circuit Judge. 


Freip, Justice. This is an action for the possession of land in the 
county of Los Angeles, Cal., amounting to 13,723 acres and a fraction 
ofan acre. It is submitted to the court without the intervention of a 
jury, by stipulation of the parties. The complaint alleges ownership in 
fee of the demanded premises by the plaintiff on the 1st day of July, 
1886, and the wrongful and continued exclusion of him from them ever 
since by the defendants, to his damage of $10,000. The answers con- 
trovert al] the allegations of the complaint, and also plead the statute of 
limitations in bar of the action. No testimony was offered in support 
of this plea, and it must therefore be considered as abandoned. 

The plaintiff deraigns whatever title he possesses to the land by two 
patents of the United States, each for an undivided half of a tract known 
as the “Rancho Las Bolsas,”—one issued June 19, 1874, to Ramon Yorba 
and others; the other issued August 27, 1877, to Juan Jose Murillo and 
his wife. Both of these patents embrace the demanded premises. The 
defendants who have not disclaimed, or against whom the action has not 
been dismissed, were in possession of the premises at the commencement 
of the action, and claim title to them through a patent of the United 
States issued December 21, 1883. to Bernardino Yorba and others, fora 
tract known as the “Rancho Santiago de Santa Ana.” This patent also 
embraces the demanded premises. 

As the patents of both parties cover the land, the controversy can only 
be determined by reference to the concessions of the former government, 
or by the proceedings for their recognition and confirmation taken under 
our government. The patents are based upon the supposed validity of 
the asserted title or equity of the patentees when the jurisdiction of Mex- 
ico passed to the United States. Whoever previously possessed the better 
right to the possession of the lands would have been maintained by the gov- 
ernment of that country in his claim against contestants, and those 
who have succeeded to that better right are entitled, under our govern- 
ment, to the like protection. The patents were not issued until those 
concessions had been recognized by the tribunals of the United States as 
genuine, and as conferring a right or equity upon the respective claim- 
ants, which was entitled to protection under the act of March 3, 1851. 
It was not the purpose of that act, or of the proceedings under it, to su- 
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persede rights or equities relating to lands conferred by the former gov- 
ernment, but to confirm and perfect them by giving the holder such rec- 
ord or documentary evidence of their validity as would enable him to en- 
force them in the courts of the country. We must, therefore, look into 
the character of those concessions, and, if they furnish no solution of the 
matter in contention, we must consider the effect of proceedings had be- 
fore the the tribunals of the United States upon their respective preten- 
sions. Henshaw v. Bissell, 18 Wall. 255, 266. Nearly all the original 
documents issued by the former governments, or certified copies thereof, 
have been produced in evidence, as well as attempted translations of 
them. These translations, it is true, are in bad English, and are often 
inaccurate. We cannot, however, be misled by them, for we have the 
originals or copies to which we can refer to verify or correct them. Turn- 
ing to those concessions, and looking first to those produced on behalf of 
the plaintiff in support of his contention, we find the facts to be substan- 
tially as follows: 

In 1784 one Manuel Nieto, a subject of Spain, obtained from Pedro 
Fages, then military governor or comandante of California, under the 
Spanish crown, a concession of some kind relating to a large tract of land 
within the present county of Los Angeles, embracing about 33 square 
leagues. ‘This concession is not in evidence, and we are only made ac- 
quainted with its character by references to it in other documents of ad- 
mitted genuineness before us. It gave to Nieto permission to occupy 
the land, but from what subsequently took place it is evident that it did 
not purport to pass the title to him, although in proceedings before the 
land commission it is often spoken of as a grant, vesting the fee or own- 
ership in him. Under the concession Nieto entered upon the land, and 
continued in its occupation until his death, in 1804. It would also 
seem from these documents that Nieto left surviving him four children,— 
Jose Antonio, Juan Jose, Manuela, and Antonio Maria,—who continued 
in possession of the land after his death; and that in 1832 two of these, 
Jose Antonio and Antonio Maria, died, leaving widows surviving them. 
In the following year, (1833,) on the 26th day of July, one Luciano 
Grijalva, representing the interests of Juan Jose Nieto, presented a peti- 
tion to Jose Figueroa, then superior political chief of the territory of Up- 
per California, in which he recited the concession of Governor Pedro Fages 


subsequent uninterrupted occupation by his heirs, and prayed, in order 
that they might enjoy the tavor conceded to their father, that separate 
titles be given to each of them for the several parts corresponding with 
those designated on an accompanying map, as follows: The tract of 
Santa Gertrudes to Dona Joseia Cota and her children, as widow of the 
deceased Antonia Maria Nieto: the tract of Las Bolsas to Dona Catarina 
Ruiz and her children, as the widow of the deceased Jose Antonio Nieto; 
the tract of Los Cerritos to Dona Manuela Nieto; and the remainder, 
which comprehended the tracts Los Coyotes, Alamitos, and Palo Alto, to 
Don Juan Jose Nieto, who, as head of the family, had determined upon 
this division for the benetit of its members. To avoid all ground of dis- 
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pute he asked that possession be given to each one of his or her portion 
thus designated. On the subsequent day, July 27, 1833, the political 
chief made a decree reciting the former concession by Governor Pedro 
Fages to Manuel Nieto, and the peaceable and uninterrupted possession 
by which heand his heirs had enjoved the fruits of the lands, and declared 
them (the parties for whose benetit the petition was presented) owners 
in fee of the premises, designating the portion granted to each, namely: 
To Juan Jose Nieto the tracts called “Los Coyotes,” “Alamitos,” and 
“Palo Verde;” to Dona Manuela Nieto the tract called “ Los Cerritos;” to 
Dona Josefa Cota, widow of Don Antonio Maria Nieto, the tract called 
“Santa Gertrudes;” to Dona Catarina Ruiz, the widow of Don Jose An- 
tonio Nieto, the tract called “Las Bolsas.” The governor also directed 
that titles for these several tracts should be issued to the parties, in order 
that juridical possession might be given to them. On the 22d of May, 
1834, pursuant to this decree, formal grants were issued by him to the 
parties, to each one for his or her separate portion, and among them one 
to Dona Catarina Ruiz for the tract “known by the name of ‘ Las Bolsas,’ 
bounded by the tracts of Los Alamitos and Los Coyotes, the river Santa 
Ana, and the coast;” he declaring, by virtue of the authority conferred 
upon him by the decree of the previous year, and in the name of the 
Mexican nation, “the ownership in fee” of the tract to be vested in her, 
and that she might be put in peaceable possession thereof. The fourth 
condition attached to the grant stated the land to be seven square leagues 
in extent, as shown on an accompanying map, and directed the judicial 
officer who should give the grantee possession to cause it to be measured, 
so as to point out its boundaries, the surplus to remain to the nation. 
In March, 1835, juridical possession of the land was given to her, after 
citation to the neighboring proprietors to be present at the proceeding; 
that is to say, the possession of the land was officially delivered to her, 
under the direction of a magistrate of the vicinage. <A copy of the rec- 
ord of this proceeding is before us, and it shows that all the formalities 
required by the laws of Mexico were fully complied with. The proceed- 
ing involved a measurement of the land, the marking of its boundaries, 
and the putting of the grantee in possession. To the record a map of the 
land was attached. 

As stated above, the plaintiff deraigned his title through two patents 
of the United States, each being for an undivided half of the tract known 
as “Las Bolsas.” The first patent, bearing date on the 19th of June, 
1874, was issued upon a final decree confirming the claim of Ramon 
Yorba and others, fouaded upon the grant of the Mexican government 
to Catarina Ruiz, issued, as mentioned above, on the 22d day of May, 
1834. Their petition was presented to the land commission on the 20th 
of October, 1852. It traced the title of the claimants to Manuel Nieto, 
who, as averred, died in 1804 or 1805, “seised in fee as owner” of the 
tract of land situated in the county of Los Angeles, “bounded by the 
river San Gabriel, by the old road to Santa Ana, by the river Santa Ana, 
and by the coast;” that Nieto acquired his title to the land by grant from 
Governor Pedro Fages some time between the years 1784 and 1785, 
v.d9F.no.138—42 
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which it was believed was subsequently ratified by the viceroy of New 
Spain; that four children survived him, who succeeded to his title and 
possession, and that after the death of two of them the land was divided 
by Governor Figueroa between the surviving sons and the widows of the 
deceased sons, and to them separate titles were issued for their respective 
portions; that to Catarina Ruiz the grant was issued for the tract called 
“Tas Bolsas,” and under her the clainiants derived their title. It seems 
from the language of the petition that the claimants treated the conces- 
sion to Nieto as a grant o! title,—an instrument transferring the owner- 
ship of the lands to him; but, as already stated, the eoncession to him 
did not reach the title, and was only a permission to graze his cattle upon 
the tract mentioned. It may be doubted whether the political chief of 
the territory under the Spanish crown possessed any power to alienate 
the fee of any portion of the public domain. On this subject the Jand 
commission, which had occasion to examine the question when the title 
claimed under the concession to Manuel Nieto was belore it, uses this 
language: 

“The concessions under the Spanish authority, made in the Californias be- 
fore Lhe independence of Mexico, do not purport to be perfect titles; at least 
none of that character have fallen under the notice of the commission. One 
only has received confirmation, and that on the ground that an equitable, 
though not legal, title was established. The old grants were generally mere 
rights of possession or provisional, and, in almost every case, when the gov- 
ernment was established after the Mexican revolution, the parties applied for 
new grants, which they received, not as a mere evidence of a former subsist- 
ing t:tle, but in the form, and under the terms, and subject to the conditions, 
imposed by the law of 1824 and the regulations of 1828. Under these, the 
power of the governors over the public domain was detined. It was a power 
to grant under certain conditions, not a power to recognize and give new ey- 
idence of private titles already existing, without conditions or limitations. 
He had entire discretion as to choice of grantees, and this power enabled him 
to do most ample justice to persons who held under provisional grants previ- 
ously issued, or who occupied without a shadow of title or right to the posses- 
sion. All these presented themselves to the new authorities for concessions 
under the new order of things, and readily received grants for the ancient 
possession. The archives of this commission are full of such documents, and 
the custom was all but universal.” Reeord in UU. S. v. Conception Nieto, 
from land commission, in clerk's office of U.S. district court, No. 425. 


Certain it is that Governor Figueroa, when he made the decree order- 
ing grants to the heirs of Nieto-on the 27th of July, 1833, and when he 
signed the formal grants to them on the 22d of May, 1834, did not con- 
sider that the concession to Manuel Nieto passed the ownership of the 
land. Tfad it done so, he would have had no power to make grants of 
the Jand to others, and to subject his grants to possible forfeitures for 
breach of conditions annexed. His action shows conclusively that he 
regarded the land as still part of the public domain of Mexico, to be dis- 
posed of under its colonization laws. The documentary evidence intro- 
duced before the land commission by the claimants, and upon which 
the decree of confirmation was made, consisted of the grant to Catarina 
Ruiz on the 22d of May, 1534, the record of the juridical possession given 
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to her, and instruments transferring her title to them. The claim was 
confirmed September 22, 1854, to the extent of the undivided three- 
fourths of the rancho. On appeal to the district court of the United 
States the decree was modified, and the confirmation limited to an undi- 
vided half of the rancho. Subsequently, on the 4th of March, 1858, 
the government waived its appeal from the decree of the district court, 
which thereupon became final. The boundaries given in the decree and 
recited in the patent are as follows: 

“The lands of which confirmation is hereby made are one undivided half 
of the tract called « Las Bolsas,’ situated in the county of Los Angeles, said 
tract of Las Bolsas being a part of the lands originally granted to Manuel 
Nieto by Governor Pedro Fages, in or about the year 1784, and which said 
grant was recognized and confirmed by the decree of date July 27, 1833, made 
by Governor Jose Figueroa in the petition of Luciano Grijalva, presented on be- 
half of the heirs of the said Manuel Nieto; and by the grant of date May 22, 
1834, issued by said Governor Figueroa to Catarina Ruiz, widow of Jose An- 
tonio Nieto, a son of said Manuel Nieto; reference for the boundaries for the 
tract of Las Bolsas being had to the said petition of Luciano Grijalva, and to 
the map accompanying the same, contained in the expediente filed in this 
case, to-wit: On the south, the sea; on the west, the lands called ‘ Los Ala- 
mitos;’ on the north, the lands called « Los Coyotes’ and the tract solicited by 
Don Patricio Ontiveras; and on the east, the Rio de Santa Ana, as the same 
ran at the date of said petition.” 

The claim to the other undivided half of the Rancho Las Bolsas was 
presented to the land commission by Maria Cleofa Nieto Murillo and her 
husband on the 6th day of November, 1852. It was rejected by the 
board, because the claimants failed to connect themselves with the grant 
to Catarina Ruiz, but upon appeal to the district court this decree was 
reversed, and the undivided half of the land was confirmed to the claim- 
ants. The decree recites: 

“Reference for boundaries of said tract of the ‘ Las Bolsas’ being had tothe 
said petition of Luciano Grijalva and to the map accompanying the same, 
contained in the expediente filed in this case, to-wit: On the south by the 
sea, on the west by the land called * Los Coyotes’ and the tract solicited by 
Don Patricio Ontiveras, and on the east by the river Santa Ana, as the same 
ran at the date of the petition.” 


A survey of the land, confirmed by the decree in favor of Ramon 
Yorba, was made in 1858, under the direction of the United States sur- 
veyor general, and on the 16th of April, 1861, was ordered into the 
United States district court for review, under the act of June 14, 1860. 
Exceptions were filed to the survey, which affected the boundary on the 
west side, but did not affect the line along the east, along the river and 
its old bed, which is the line in dispute in this case. The exceptions to 


the western line were sustained, but no change was made on the eastern 


line; and, in accordance with the direction of the district court, a modi- 
fied survey of the Jand was made and returned into the court, which was 
finally approved February 6, 1574. Upon this approved survey the 
patent to Yorba of the undivided half of the rancho was issued. The 
rancho, under the confirmation to the Murillos, was again surveyed un- 
der the direction of the surveyor general of the United States for Cali- 


FEDERAL REPORTER, vol. 39. 


fornia, in December, 1868, and was approved by him April 3, 1877, 
and by the commissioner of the general land-oflice, August 27, 1877, and 
upon it the patent to them was issued. 

It is plain from this brief siatement that on the 22d of May, 1834, 
the title passed from the Mexican government to Catarina. Ruiz by the 
grant of Governor Figueroa, and by the juridical proceedings which fol- 
lowed in 1835 she was placed in possession of the premises granted. Her 
estate in the lands thus became perfect, subject only to the possibility 
of its becoming divested by the subsequent refusal of the departmental 
assembly to give its approval to the grant. The regulations of Mexico 
of 1828 for the colonization of the territories of the republic provided 
that grants of land by the governors thereof to families or private persons 
should not be held to be “definitively valid” without the previous ap- 
proval of the departmental assembly, to which the documents relating to 
such grants were to be forwarded. But this provision did not prevent the 
title from passing by the grant of the governor. As said by the supreme 
court of the United States in Hornsby v. U. S., 10 Wall. 288: 

“Such approval was not a condition precedent to the vesting of the title. 
According to the regulations of 1528 the authority to make grants of land in 
California was lodged solely with the governor. It was not shared by him 
with the assembly. That body only possessed the power to approve or disap- 
prove of grants made by him. Until such approval the estate granted was 
subject to be defeated. With such approval the grant became, as it was termed 
in the regulations, ‘definitively valid;’ that is, 1t ceased to be defeasible, and 
the estate was no longer liable to be divested, except by proceedings for breach 
of its other conditions. Besides, it was the duty of the governor, and not of 
the grantee, to submit to the assembly grants issued by him for their appro- 
bation. His neglect in this respect suspended the definitive validity, as it was 
termed, of the grant: that is, it prolonged the liability of the estate to be de- 
feated by the action of the assembly and of the supreme government thereon, 
to which the matter was referred in case the approval of the assembiy was 
not obtained; and no other consequence followed. His neglect was not per- 
mitted to operate to divest the grantees of the estate already vested in them. 
In many instances years elapsed before the approval was obtained, although 
the grantees were in the mean time in the possession and enjoyment of the 
property, and in many instances no approval was had previous to the con- 
quest.” 


No action was taken to divest the estate of the grantee under the 
former government, because her grant was not then approved, and the 
power of the departmental assembly of course ceased with the cession 
of the country. When, therefore, jurisdiction passed from Mexico to 
the United States, Catarina Ruiz was invested with full ownership of the 
land. She had an absolute title in fee to the entire tract described and 
measured off in the proceedings giving her official possession of the prop- 
erty. Her interest in one undivided half of the premises having alter- 
wards passed to Yorba and others, and in the other undivided half to 
the Murillos, and their claims having been presented to and confirmed 
by the board of Jand commissioners appointed by the United States to 
ascertain and settle private land claims in California, and their decrees 
of confirmation having become final by the dismissals of the appeals 


S 
4 


ve 


HARRISON 0. ULRICHS. 661 


therefrom by the attorney general, and the surveys of the lands confirmed 
having been approved, all controversy between those claimants and the 
United States respecting their title to those lands, and the extent and 
boundaries thereof, was closed. The decrees were conclusive as to the 
character of the title, not only against the United States, but also against 
all persons claiming under them by proceedings subsequent; and the 
patents of the United States issued thereon were a relinquishment of all 
claims or right in the iands or power over them, if any then existed. 
Only prior and superior rights of others remained unaffected. Unless, 
therefore, the defendants can show that by virtue of the concession made 
to the parties through whom they claim under the former government, 
or by virtue of the proceedings before the land commission, and of the 
aitents of the United States issued upon its decree, they acquired a right 
and title to the demanded premises prior and superior to that conferred 
by the grant of Figueroa to Ruiz on the 22d day of May, 1834, the plain- 
tiff must be adjudged entitled to recover. What, then, was the right or 
title, if any, acquired by those defendants under the former government? 
To answer this question we turn to the documents produced by them. 
The first of these is a petition of one Manuel Rodriguez, dated September 
11,1801, to Arrillaga, then governor of the territory, stating that in view 
of the repeated petitions through him to that officer in behalf of Lieut. 
Don Pablo Grijalva for a place upon which to put his stock and build a 
house and corral, and in view of the power by the governor conferred up- 
on him of passing upon the petitions, he had pointed out to Grijalva the 
place Arroyo de Santiago, lying midway between the Missions San Juan 
Capistrano and San Gabriel, about nine leagues from each, stating that 
there was not within a great distance any rancheria of natives, and that 
neither of the missions claimed any right to it. The petitioner added 
that, should the governor make the concession desired, Grijalva might 
put upon the place a great number of cattle which he had in the imme- 
diate neighborhood of Manuel Nieto, and concluded with the expression 
of a hope that the governor would order a title to issue to Grijalva for 
the possession of the place within certain distances specified. To this 
petition the governor, on the 19th of October, 1801, replied, stating that 
Grijalva should apply to him (Rodriguez) for the place, setting forth its 
actual condition and the extent of land he desired, and that thereupon 
notice should be given to the adjoining proprietors to ascertain whether 
any damage would result to them by the concession asked; and that, 
this being done, and no objection to the concession being made, he could 
issue a decree setting forth the fact that there was no objection, and order 
him to be placed in possession, he forwarding everything w the govern- 
ment for its approval and the issue of a title, adding that this was the 
way this kind of business was done for those to whom rayal lands were 
given, though he did not know whether the government had made any 
new provision on this subject. Grijalva, accordingly, on the 8th day of 
December, 1801, made application to Rodriguez for the place Arroyo de 
Santiago, in order to put his cattle and horses thereon, stating that the 
place was situated eight leagues from the Mission San Juan Capistrano, 
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and from nine to ten from the Mission of San Gabriel. He also stated the 
extent of the Jand he desired. On the 14th of December following, Rod- 
riguez directed that notice of the application of Grijalva be given to the 
fathers of the Missions San Juan Capistrano and San Gabriel, and to 
Manuel Nieto, in order to ascertain whether they would be prejudiced by 
granting his petition. The priest of the Mission of San Juan Capistrano 
returned that, so long as the applicant did not go beyond the boundaries 
of the land he asked, the concession would not prejudice the mission. 
It does not appearthat any response was obtained from the priests of the 
Mission of San Gabriel, or that any grant was made upon the petition, 
or that any further action was had upon it. 

It appears, however, that in 1809 one Antonio Yorba claimed that he 
had been a partner with Grijalva, and was interested with him in his 
application for the place apon which to put stock and build a house. In 
November of that vear he accordingly presented, through his son, a pe 
tition to the governor of the territory referring to the petition of Grijalva, 
and stating that he had heard that Grijalva, who had since died, had 
not inserted his name in the application, notwithstanding their partner- 
ship: that since Grijalva’s death he had agreed with one Juan Peralta 
to live upon the place, and, with one of the sons of the petitioner, take 
care of the cattle and horses that were upon it, being about 300 head of 
each kind. In consideration of these facts, and the large family he had, 
he requested the governor to make a concession of the place of Santiago 
to him, that the neighbors of Peralta and himself might be profitable to 
both. This petition the governor forwarded to Lieut. Don Francisco 
Maria Ruiz, at San Diego, who, on the 20th day of April, 1810, reported 
that the petition of Grijalva could not be found in the archives of the 
presidio there, and that he had inquired for it without success of the 
widow of Grijalva; that she stated that she had heard her deceased hus- 
band say he had presented it in his own name; but, notwithstanding, it 
was her wish that Antonio Yorba, with his children and her nephew, 
one Pablo Peralta, should remain on the rancho, in order that they might 
take care of the stock and crops for the support of their families. On 
this report the governor made an order on the 1st day of July, 1810, in 
which he stated that there was no objection on his part to the concession 
solicited, upon the terms expressed by the petitioner, and for that pur- 
pose he directed that the commandant of the presidio of San Diego should 
take the necessary steps to notify the adjoining land-owners to ascertain 
whether or not the concession would be detrimental to them, and, in case 
no detriment would result to them, that the petitioner should be placed 
in possession. No further proceedings appear to have been had upon this 
application. It is not shown that any notification to the adjoining pro- 
prietors was made, or that any information was obtained of their opinion 
whether such a concession would be detrimental to them or not. So far 
as the evidence before us discloses, the efforts of the petitioner ended 
with this report, and no further action upon it was taken by the gov- 
ernor of the territory. It is too plain for argument that no title passed 
from the governor by virtue of the documents produced. It is true the 
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petitioner was subsequently in possession of the premises, but he does 
not produce, nor is there found anywhere in the archives, any documents 
showing that any authority was given for him to occupy them. But, 
even if the possession was taken by permission of the governor or other 
authorities, no interence of a grant of title can be drawn from it. Some 
formal proceedings were necessary under the Spanish government to pass 
title to any portion of the public domain out of the crown to the subject. 
The population at that time in the country was very sparse, and there 
were vast quantities of vacant land. Where one occupied such land for 
his cattle, very little complaint was likely to be made touching his au- 
thority; but, be that as it may, nothing is shown by the documents con- 
ferring even an equitable right upon the petitioner Yorba, or upon Pe- 
ralta. It is plain, therefore, that neither of those parties, or any parties 
claiming through them, had any interest in the property in controversy 
under the former government which would have given them a standing 
in a court of justice to call in question the right of Catarina Ruiz by her 
grant of May 22,1834. Their interest was, at best, only such an equity 
as arises in favor of parties who had long been in the occupation of pub- 
lic land, with the silent acquiescence of the government, from the possi- 
ble improvement they may have made upon it. To such parties the 
government might well have extended a preference in the purchase or 
donation of the lands when it concluded to dispose of them. But mere 
possession of any portion of the public domain, under an instrument 
which did not purport to transfer the property, did not create, under the 
Spanish law, a title in the possessor which would enable him to hold the 
property against the crown; nor did such possession, however long con- 
tinued, create any title against the Mexican government. Meto v. Car- 
penter, 21 Cal. 455, 489. It follows that whatever title the heirs of 
Yorba and Peralta possessed in the lands in controversy, which 

to the defendants, was acquired by their proceedings before the board of 
land commissioners, and the patent of the United States issued upon its 
decree. The petition of the heirs to the board set forth that they claimed 
in fee-simple the tract of land known by the name of “Santiago,” con- 
taining about 10 square leagues, by virtue of a concession to their an- 
cestors by Arrillaga, governor of California, bearing date of July 1, 1810. 
The concession thus alleged was no other than the order of that date upon 
which we have already commented, and which did not, in itself, convey 
any interest in the lands solicited, and was not followed by any proceed- 
ing which purported to have that effect, even if it were clear that gov- 
ernors of the province under the Spanish crown possessed any authority 
to alienate portions of the public domain. The board of commissioners 
treated the document, however, as a grant of the land, or at least as cre- 
ating, in connection with the possession of their ancestors, an equitable 
right to it, and accordingly, by its decree of July 10, 1855, confirmed 
their claim. An appeal to the district court of the United States was, 
on the 8th day of June, 1857, dismissed, the government suggesting 
that it did not intend to further prosecute it, and the decree of the board 
thus became final. The decree did not, however, change the character 


~ RIE A A 


664 FEDERAL REPORTER, vol. 39. 


of the title of the claimants; it simply determined that it was valid, and 
entitled to recognition and perfection by a survey and patent. When 
the latter was afterwards issued, on the 21st day of December, 1883, 
whatever title to the land was in the United States passed to the pat- 
entees; but, if no title was then in them, none, of course, passed. That 
none was in them at that date is clear from what has already been said 
with respect to the title of the Las Bolsas, claimed under the grant of 
Catarina Ruiz. The claim of Ramon Yorba and others to an undivided 
half of that rancho having been finally contirmed, the survey of that land 
having been made and approved, and a patent for such undivided half 
having been issued to the claimants on the 19th day of June, 1574, and 
the claim of the Murillos to the other undivided half also having been 
finally coniirmed, and the same having also been approved, and a patent 
for that undivided half having been issued to the claimants on the 27th 
day of August, 1577, there was no interest or title in the premises sur- 
veyed and patented remaining in the United States which they could con- 
vey by any subsequent patent. However conclusive against the United 
States, and parties claiming under them by title subsequent, a patent 
may be, it in no respect impairs the right of a previous patentee to con- 
test the title upon which the subsequent patent has been issued for the 
sume premises. Every patent issued upon a confirmed claim under the 
act of March 38,1851, in terms declares that it shall not affect the rights 
of third parties; that is, those who have a standing to contest the pre- 
tensions of the patentee had no patent been issued. 

[t follows that the question as to the correctness of the survey of the 
Bolsas tract, approved by the United States district court and by the offi- 
cers of the land department, which was much discussed by counsel, is 
of no practical consequence in the case. The patents under which the 
plaintiff claims, covering the premises in controversy, passed all the title 
which the United States then possessed therein; and, until those patents 
are set aside, the subsequent patent under which the defendants claim 
can pass no title which can be considered in this action. ‘The issues in 
the case will therefore be found for the plaintiff, and judgment for the 
possession of the demanded premises entered thereon, with costs. 
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Fisuer et al. v. Mooe et al.' 
(Circuit Court, 8. D. Alabama, August 28, 1889.) 


1. FRAUDULENT CoNVEYANCES—AcTIONS TO SET ASIDE—BURDEN OF PROOF. 

Where the allegation of the complaint in a suit to set aside conveyances as 
in fraud of creditors, that the grantor is and was at the time of the convey- 
ances indebted to complainants, is not denied, the burden of showing a con- 
sideration, not materially inadequate, is on the grantees. 

2. SAME—TRANSACTIONS BETWEEN RELATIONS. 

W here such grantees are the half-brother and the son-in-law of the grantor, 
a clearer, fuller measure of proof is required than if the transactions had been 
between strangers. 

3. SAME. 

In such case, where the only evidence on which defendants’ witnesses are 
agreed is that the consideration mentioned in the deeds, ¢. ¢., a precedent in- 
debtedness, is the true one, and that the grantor has retained control of the 
property ever since the execution of the deeds, and the evidence as to when, 
where. and how the indebtedness was created is irreconcilably inconsistent 
and conflicting, it is insufficient to show that defendants were Jona fide pur- 
chasers. 

4. SAME—ESTOPPEL. 

As defendants claim under a deed from the debtor, they are estopped to 
deny his title and to allege that complainants were thus not injured by the 
conveyances. 

5. Same—PLeEaDInae—EgQviry. 

The bill charged that a conveyance to one of the defendants for a re- 
cited consideration of a certain sum was made to defraud creditors; that the 
grantor did not owe such sum, or near it; and that the defendant held the 
property as security or forthe benefit of the grantor, and praved that the con- 
veyance be set aside, the property sold, and out of the proceeds the defend- 
ant’s claim be paid and the balance applied on complainants debts, or, if the 
conveyance was voluntary, that it might be declared void and the entire pro- 
ceeds applied tocomplainants’ debts. J/e/d that relief might be granted under 
either the special or general prayer, as, though such special prayer was in the 
alternative, it was certain in its terms. 

6. Equity PLEADING—WAIVER OF OATH. 

Where an original bill, by its foot-note, waives oath as to all defendants, 
and another defendant is brought in by amendment, and instead of a new 
foot-note the original foot-note is amended by naming him as defendant, his 
oath is waived. 


In Equity. 

Bill by Fisher, Parker & Co. and others to set aside two conveyances 
made by Bernard Moog, one to his half-brother Aaron Moog and one to 
his son-in-law bsadore Strauss, as made in fraud of creditors. 

Overall & Bestor and Pillins, Torrey & Hanaw, for complainants. 

G. L. & H. T. Smith, ht. H. Clarke, and G. B. Clark, for sundry de- 
fendants. 


Toutmin, J. A conveyance of property as against the existing cred- 
itors of the grantor cannot be supported unless shown to have been 
founded on an adequate and valuable consideration, and when between 


‘Reported by P. J. Hamilton, of the Mobile, Ala., bar. 
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the grantee and an existing creditor a controversy arises as to the valid- 
ity of the conveyance, the onus of proving that it was founded on an ade- 
quate and valuable consideration is cast on the grantee. The recital of 
a consideration in the conveyance is not evidence against the creditor. 
Hubbard v. Allen, 59 Ala. 283; Harrell v. Mitchell, 61 Ala. 270; Zelnicker 
Vv. Brigham, 74 Ala. 59S: Buchanan v. Buchanan, 72 Ala. 59; Owens Vv. 
Tlobhie, 82 Ala. 466, 3 South. Rep. 145; Wedgworth v. Wedgworth, 84 
Ala. 274, 4 South. Rep. 149; Walton v. Atkinson, 84 Ala. 592, 4 South. 
Rep. 681. The relationship of the grantor and grantee, the pendency 
or apprehension of suits on pecuniary debts or liabilities then existing, 
are circumstances from which unfavorable presumptions are drawn, and 
which call for evidence of a full and valuable consideration, and the bur- 
den rests on the grantee to repel these presumptions, and the sufliciency 
of the proof of a consideration must depend on the relations existing be- 
tween the parties, the circumstances surrounding them when the trans- 
action was entered into, and their subsequent conduct in reference to it. 
Clearer and more convincing proof will be required if these are calculated 
to excite a just suspicion of the fairness of the transaction. Say the 
courts: 

“Transactions between parties nearly related by aflinity or consanguinity 
are jealously watched in a court of equity, and should be closely scrutinized. 
Whenever such relationship exists, and the rights of creditors are involved, 
clearer, tuller proof must be given of an adequate and valuable consideration 
and of the good faith of the grantee than would be required of a stranger.” 
Authorities cited supra, and Bump, Fraud. Conv. 54; Lipscomb v. McClellan, 
72 Ala. 151; Gordon v. Mellwain, 82 Ala. 251, 2 South. Rep. 671; Pollak v. 
Searcy, 84 Ala. 259, 4 South. lep. 137. 


There is in this case no denial of the fact that Bernard Moog was and 
is indebted to the complainants, as is set out in the bill of complaint; 
nor is it denied that such indebtedness existed before and at the time he 
made the conveyances to his half-brother Aaron Moog and to his spn-in- 
law Isadore Strauss, whose validity is assailed in the bill. It is shown, 
then, that the complainants are creditors who could be hindered or de- 
layed by said conveyances. These undisputed facts place on said Aaron 
Moog and Isadore Strauss the burden of proving a consideration for their 
deeds, and not materially disproportionate to the value of the land con- 
veyed to them, and, the conveyances being from the half-brother in the 
one instance and the father-in-law in the other, a clearer and fuller meas- 
ure of proof is required than if the transactions bad been between stran- 
gers. The consideration attempted to be proved in support of the con- 
veyances in question is not the payment of money to the grantor, but 
the extinguishment of an indebtedness owing by him as surviving part- 
ner of A. & B. Moog to the grantees. 

Counsel for defendant Aaron Moog contends that, as his answer which 
denies the allegations of the bill is sworn to, it is evidence, and can only 
be overcome by the testimony of two witnesses, or that of one witness 
with corroborating circumstances, and that as no such proof has been 
made by complainants the bill must be dismissed as to him, Aaron 
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Moog is made a defendant by an amendment to the original bill, and 
the contention is that there is no foot-note to the amendment waiving 
oath to his answer. The original bill, in its foot-note, waived oath as 
to all defendants, and in the amendment which brought in Aaron Moog, 
instead of a new foot-note, the foot-note to the original bill was amended 
by naming him as one of the defendants, and stating what part of the 
bill he was required to answer. So the amended foot-note covered him, 
and his answer is not evidence, oath thereto having been waived. An 
amendment of a bill, when properly allowed, takes effect as of the filing 
of the original bill, (Jones v. MePhillips, 82 Ala. 102, 2 South. Rep. 468; 
1 Brick. Dig. p. 705, § 953;) and the foot-note is a part of the bill, and 
_ any alteration in or addition to such note alter the bill is filed shall be 
treated as an amendment to the bill, (Amended Rules 41, 42, Equity 
Rules of United States Circuit Court. ) 

Again, it is contended in argument by counsel for defendants that the 
title to the property conveyed to Aaron Moog, and a part of that con- 
veyed to Isadore Strauss by Bernard Moog, as appears from deeds at- 
tached to Strauss’ deposition, stood in the name of A. & B. Moog, an: 
some part of it in the name of A. Moog, and that as it does not appear 
from the evidence that the partnership debts of A. & B. Moog have 
been paid, such property is not subject to B. Moog’s debts, and no in- 
jury, therefore, is shown by complainants; that fraud and injury must 
concur to entitle complainants to relief. It appears that A. & B. Moog 
was a partnership, which was dissolved by the death of A. Moog about 
a year before B. Moog failed in business, and made the conveyances to 
Aaron Moog and Isadore Strauss. The bill is filed to set aside these 
conveyances, on the alleged ground that they were made to hinder, delay, 
and defraud his creditors. The answers do not set up any want of title 
in B. Moog, or that there were any partnership debts of A. & B. Moog 
other than those of said Aaron Moog and Isadore Strauss. Can an issue 
be raised in argument that is not presented by the pleadings? There is, 
however, oral proof in the cause that B. Moog acquired the title of A. 
Moog to said property by will. It is true, it is not competent to prove 
wills in this way, but no objection was made to this oral proof, (testi- 
mony of Isadore Strauss.) But are not Aaron Moog and Isadore Strauss 
estopped from denying or raising any question as to B. Moog’s title? It 
is under the deed of B. Moog and wife that they claim to hold the prop- 
erty. It is his title that they have. It is his title that complainants 
seek to subject to their debts, and to do so they ask that his convey- 
ances be set aside. If the complainants have otherwise made out their 
case, they are, in my opinion, entitled to condemn, to the satisfaction of 
their debts, whatever of interest or title B. Moog had in the property so 
conveyed. Both conveyances were executed on January 10, 1885. 

The defendants’ counsel further contends that “on account of the nat- 
ure of the special prayer” of the bill no relief can be granted against 
Isadore Strauss under it; that it is in the alternative and uncertain in 
its terms; and that under the general prayer no relief can be granted, be- 
cause it would be repugnant to ani inconsistent with the special prayer. 
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The special prayer is in the alternative, but it is, under the allegations 

of the bill, certain in its terms. But if it were so uncertain that no re- 

lief could be granted under it, I think the prayer for general relief is 
suflicient to entitle the complainants on the hearing tosuch relief as the 

facts of the case may require. 1 Brick. Dig. p. 704, § 925. It is true . 
that under the general prayer no relief can be granted which is distinct 

irom and independent of that specially prayed for, except when the bill 

is filed in a double aspect. 1 Brick. Dig. p. 704, §§ 9358, 939. But it 

is certainly permissible for a complainant to aver in his bill that either —_— 
one or the other of two alternative statements is true. Shields v. Bar- 
row, 17 How. 150-144; Story, Eq. Pl. § 254; Thomason v. Smithson, 7 
Port. (Ala.) 144; Strange v. Watson, 11 Ala. 324; Simmons v. Williams, A 
27 Ala. 507. ‘The bill in this case contains such alternative statements. 
The bill charges that the conveyance to Isadore Strauss for the recited 
consideration of $5,093 was fictitious and simulated, and was made to ¥ 
hinder, delay, and defraud the creditors of B. Moog. It also charges 
that Moog did not owe said sum, or anything near it, and that Strauss 
holds the property as a security for his debt, or for the benefit of Moog, 
having acquired it without consideration, and, whichever it may be, 
the special prayer is that the conveyance be set aside, and that the prop- 
erty be sold by decree of the court, and out of the proceeds to pay said 
Strauss anything which really may be due him, if anything, and the 
balance to be applied on the debts of complainants; or, if said convey- 
ance be found entirely without consideration, but fictitious and simu- 
lated, that the same may be declared fraudulent and void, and the whole 
of the proceeds of said sale may be applied to the debts of complain- 
ants. My opinion is that relief may be granted complainants under 
either the special or general prayer. 

1. Has Aaron Moog proved the consideration of the deed to him with 
that measure of proof which is required in such cases? His witnesses 
are himself, said Bernard Moog, and said Isadore Strauss. All of them ¢ 
testify that the consideration of the deed to him was an indebtedness of | 
A. & B. Moog to him of $7,500, with interest from January 5, 1883, 
which they say was evidenced by a due-bill of $7,500 of that date, and 
which Aaron says he surrendered to Bernard at the time the deed was 
made to him. There are, however, many inconsistencies and irrecon- 
cilable statements and circumstances connected with Aaron Moog’s claim. 
He testifies that the money was given to A. & B. Moog from time to 
time, and that he entered an account of the several sums so given them 
in his own ledger up to 1880, and that they were charged to his indi- 
vidual account in his firm (Moog & Weil) books; that they were doing 
a grocery business in Mobile at the time. He says he kept no account 
of moneys he let A. & B. Moog have after that time but what he kept . 
in a pocket memorandum book, which he exhibits and offers in evi- 
dence; says he made each of the entries in it at the date he let them 
have the several sums of money. The books of Moog & Weil were not 
produced. But the memorandum book shows these entries written in 
pencil, and fresh in appearance, viz.: 
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1878. A. & B. Moog. 
Dec. 3. Cash, - - - - - - ° 425 00 
+b. - ° @ at a ~ aaa e 1,555 lv 
4. - - - - - : - ° 300 69 
~~ -« ° - - - - - - 184 20 

1879. 
pe - - - : : - - 949 OO 
lt). - - - am o - - ° 100 Ow) 
_ : - - - - - - 25 OW 
Oct. 25. © ° - . - - ° ° 125 00 
Aug. 4-80. - - - - : - - 665 19 
Jan. 5-83. Interest, - - - - - - 975 OO 
Cash same day, - - - - - - 2,221 57 


Total, - - - 7,500 00 
Due-bill for it. 


An addition of the several items of cash as shown by this book, with 
the interest as charged therein, aggregates $7,684.35, and not $7,500, 
and if interest was calculateél on each item of cash from the date it is 
claimed to have been loaned it would, with the principal, amount to 
more than $8,000. He says he had no arrangement about the interest 
A. & Bb. Moog were to pay. The deed recites the indebtedness paid 
thereby as a certain due-bill made by the former firm of A. & B. Moog 
on the 5th January, 1885, for $7,500, with interest from date. Aaron 
says he knew 1b. Moog was sued in a number of cases at the time he got 
the deed. He further testifies that he was in business in Montgomery, 
Ala., and failed there in 1874 or 1875, and settled with his creditors at 
40 cents on the dollar. He again went in business there, and continued 
for about a year; then came to Mobile in 1876, or 1877, and went in 
business with Weil in 1877 or 1878. They had a capital of $3,000 to 
$5,000. Yet he was able to take out of-this business on his individual 
account, according to his statement, in December, 1878, and in January, 
1879, as much as $3,697.59, to loan to A. & B. Moog. It will be ob- 
served that there is but one item of cash charged on his memorandum 
book subsequent to August, 1880, and that was on January 5, 1883, and 
Aaron says the money came out of his business. Aaron further testi- 
fies that his brother Bernard has had control of the property and rented 
it; that Bernard collected the rent for him on a part of the property, 
and always turned it over to him and accounted for it; that he knew the 
property was insured, but did not know in what company it was in- 
sured, the amount of insurance, or the amount of premium paid; that 
Bernard paid the expenses and accounted to him for balance of rent. 
He could not say exactly when he received the last rent, or how much 
rent he had received altogether from the property. He never saw the 
notes the tenant gave for the rent. His brother got them, collected 
them, and settled with him. ‘The other property covered by his deed 
was under a prior mortgage to the Mobile Savings Bank, and from this 
he got no rent. It was managed by the bank, and he had nothing to 
do with it. Bernard Moog testifies that he owed Aaron Moog on Janu- 
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ary 10, 1885, $7,500, due-bill for money borrowed from him by A. & 
B. Moog in 1882 and 1883, as they would need it. He says that the 
conveyances to him and Isadore Strauss “were made by A. & B. Moog’s 
books. We looked at A. & B. Moog’s books.” This is all of his tes- 
timony on that subject. He says, however, that Aaron Moog has never 
got any benefit from the property; that he (Bernard) collected some rent 
at one time. He was hard uy and collected two months’ rent, and gave 
it to his son; collected it for Aaron Moog, and Aaron allowed him to use 
it, and he gave it to bis son. He suys this was the property covered 
by the mortgage to the bank, and that he collected this rent with the 
consent of the bank. He says nothing about the other property in- 
cluded in the deed to Aaron. Isadore Strauss testifies that A. & B. 
Moog owed Aaron Moog 87 200 money, which he deposited with them 
in 1883. He was book-keeper for A. & B. Moog at that time. Hesays 
Aaron brought the money with him from Montgomery. 

2. Has Isadore Strauss proved the consideration of the deed to him by 
that clear and convincing proof required against creditors whose debts 
and rights are established? Bernard Moog testifies that the conveyance 
was to pay an indebtedness to Strauss of “thirty-one hundred and some 
odd dollars,” which A. & B. Moog owed him and which arose in this 
way: That Strauss was their book-keeper, and got a salary of $150 a 
month, and whenever he had money he would loan it to A. & B. Moog 
as they would need it; that when he would have $100 he would let them 
have it and give himself credit for it; that it appears from A. & B.Moog’s 
books of the property he conveyed to Strauss one piece was a brick house, 
and he believes he gave him two-filths of this; that Strauss subsequently 
sold and conveyed this house to his (Bernard Moog’s) wife; that she paid 
him mostly in cash, and gave him her note for $530, which she paid 
last summer to her daughter, Strauss’ wife. He further testifies that he 
has managed and controlled the property conveyed to Strauss; that the 
state and county taxes have not been paid on it, and the city taxes were 
only paid by hima short time ago. The house was partially burned a 
lew months ago, and when he undertook to collect the insurance money 
a garnishment was levied on it for the city taxes, and he had to pay 
them before he could get any of the money. Isadore Strauss, in his 
answer, says that he loaned A. & B. Moog $1,800 in December, 1875; 
that the interest to January 10, 1885, was $1,310, and their indebted- 
ness to him on that day was 33,110, which was the consideration for the 
deed of that date; that they owed him about $2,800 for unpaid salary 
for services for several years. But he claims nothing on account of salary 
so due him. In his deposition he says that they owed him $5,114 for 
money loaned, including interest on same; that on December 10, 1875, 
he loaned them $1,810. for which they agreed to pay him 8 per cent. 
interest per annum. ‘This was the only cash loaned them. He testifies 
that A. & B. Moog owe him a small amount for salary, which was not 
settled by the conveyance. He does not exactly remember how much 
they owe him. He further testifies that he. brought the money he loaned 
them with him from Montgomery, whence he came in 1875, and at the 
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time he was employed by them. He was then 18 years of age. He says 
he received a salary of $100 a month, and latterly $125 a month; that 
in 1881 he married Bernard Moog’s daughter, rented a house at $18 a 
month, and lived economically. Just atter said Moog’s failure in 1885 
he removed from Mobile to Texas, where he now resides. He testifies 
that Bernard Moog has had charge and control of the property conveyed 
to him; collected the rents, paid the insurance and taxes out of the rents, 
and remitted the balance to him. He says the taxes were paid out of 
the rents. He further testifies that he sold the two-fifths interest in the 
brick house to the wife of Bernard Moog for $1,200. The money was 
paid partly in cash and partly in board due her for his family; that no 
part of it was on time. Six hundred and twenty dollars was paid cash, 
and the balance was due for board. The books of A. & B. Moog having 
been produced on an order of the court, on examination of such parts 
of them as were introduced in evidence, they show no credits to Aaron 
Moog of the amounts or dates as testified to by either of the witnesses. 
They do show that at the time these witnesses say A. & B. Moog owed 
Aaron Moog a large amount of money the latter’s firm of Moog & Weil 
were borrowing money froin A. & B. Moog. So far.as the books in evi- 
dence show, Aaron Moog’s name appears but once in full on them, and 
that account shows debits and credits, including both cash and mer- 
chandise. Under date of April 2, 1880, it shows a balance due him of 
$2,606.26. Subsequent to this we find many transactions with and 
loans to “A. Moog” and to “A. M.” But Aaron says he was not the 
man; that there is another A. Moog, who lives in Montgomery, and it 
must have been him. The hooks produced, however, show no such 
transhctions either with Aaron Moog or Isadore Strauss as the witnesses 
have testified to, although B. Moog says the conveyances were made by 
and out of A. & B. Moog’s books. It will be observed that Aaron Moog 
claims to have loaned A. & B. Moog large sums of money at different 
times during a period of three or four years without any arrangement 
with them about paying interest, and without ever charging any interest 
on such loans until after the expiration of four years from the first loan 
and about two and a half years from the last, when it is claimed a due- 
bill was given for the amount. But it does not appear from what time 
the interest was calculated, or on what particular sum or sums, or the 
rate charged. It will be observed that at the time he claims to have 
been lending money to A. & B. Moog the latter were lending money to 
his firm of Moog & Weil, and also to “A. Moog” and to “A. M.” (The 
last may have been the A. Moog at Montgomery.) It will further be 
observed that the evidence as to the time the money was loaned by Aaron 
to A. & B. Moog, and where he got it, and of the circumstances under 
which it was loaned, is inconsistent and conflicting. The same observa- 
tions may be made in regard to the claim of Isadore Strauss. Among 
other things it appears that during the nine years A. & Bb. Moog had his 
money they never paid him any interest on it, and it does not appear 
that he was ever credited with it on their books, although he says they 
agreed to pay him 8 per cent. interest per annum, 
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There are two material facts in this case on which the witnesses for the 
defense are agreed, namely, that the consideration recited in the deeds 
is the true consideration for them, and that Bernard Moog has had charge 
and control of the property covered by the deeds ever since their execu- 
tion. On all other material points there is a hopeless inconsistency in 
the testimony. ‘The irreconcilable inconsistencies and conflicts which 
appear in the evidence “materially impair the weight of the evidence as 
to the existence and validity of the indebtedness” claimed by these de- 
fendants. As was said by the court in one of the Alabama cases cited: 

“The money may have been really loaned; we will not say it was not, but, 
when the connection between the parties and all the circumstances are con- 
sidered, the bona fides of the consideration of the sale should be shown bv 
clearer and more convincing proof against creditors whose debts and rights 
are established.” 

The circumstances shown “intensify the equitable rule that in trans- 
actions such as these between near relations fuller and more convincing 
proof of consideration and good faith must be made than if it had been 
between strangers.” 

] think the evidence in this case too unsatisfactory to establish the 
fact of bona fic purchases. The motion to dismiss the bill is denied, 
and a decree will be rendered granting to the complainants the relief they 
pray,-—to have the conveyances to defendants Aaron Moog and Isadore 
Strauss set aside as fraudulent and void, and to have the interest of Ber- 
nard Moog in the property therein described sold for the satisfaction of 
complaimants’ debts. 

The clerk will take an account and report to the court the amounts 
due the complainants, respectively, with interest computed to the coming 
in of the report. 


Brovucuton v. McGrew. 
(Circuit Court, D. Ind‘ana, June 9, 1889.) 


1. Liner AND SLANDER— Wornps ACTIONABLE PER SE. 
In order that a charge of drunkenness may be actionable it is necessary to 
couple it with some business in which drunkenness is a disqualification. 
2. SamE—BouRDEN OF PROOF. 
In actions for slander the burden of proof is upon the plaintiff to show that 
the essential words were uttered as averred in the complaint. 
8. SameE—PRESUMPTION. 
Piaintif? need not, in the first instance, offer proof that the words, if ut- 
tered, were false, but may rely upon the presumption of his good character. 
4. Same—MALicr. 
Where the words are shown to have been uttered without justification mal. 
ice is inferred. 
. SAME—PRIVILEGED COMMUNICATIONS. 
Statements made before a meeting of the stockholders of a railroad com- 
pany by a member, attributing drunkenness and incapacity to one of the 
ofticials, are privileged if made in good faith. 


or 
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6. SAME. 

The fact that attorneys of the company, not stockholders, were present at 
the meeting. at the request of the president and some of the stockholders, 
does not take away the privilege. 

»- DAME. 

ut if such words were spoken to the attorneys, or to other persons not 
entitled to hear them, and were not addressed to the stockholders’ meeting, 
they are actionable. 

8S. SAME. 

The question whether the charge was uttered to influence the election of 
directors is immaterial. 

9. SAME—REPETITION OF SLANDER. 

Words repeated to persons who have previously heard them under circum- 
stances making them privileged are not actionable. 

10. SamME—DAMAGES. 

Compensatory damages only may be assessed unless there is such clear 
want of ground for uttering the words as warrants an inference of ill-will or 
hatred. 

11. SAME. 

The circumstances under which the words were spoken, the persons to 
whom spoken, the character of the person making the charge, and the injury 
to the character of the person assailed, together with the effect upon his busi- 
ness, are the elements to be considered in assessing damages. 


At Law. Action for slander by Frederick Broughton against William 
McGrew. 

James 8. Frazer, Robert C. Bell, and Samuel L. Morris, for plaintiff. 

kh. S. Taylor, for defendant. 


Woops, J., (charging jury.) The action is by the plaintiff, Broughton, 
against the defendant, McGrew, for slander. It is charged in substance 
that the plaintiff was an employe of the Chicago & Atlantic Railroad, as 
general manager and assistant vice-presiuent, and that the defendant, 
intending to injure him in that employment, maliciously uttered of him 
certain slanderous words. Omitting the explanatory phrases in the 
pleadings, and reading directly, it is charged that the defendant said 
ot the plaintiff: “He has been drunk frequently, and you can't expect 
his subordinates to remain sober when he furnishes them such an exam- 
ple.” That is one set of words. Another set: “He went over the road 
in his car, and there are people here who can tell you what condition 
he was in. J think the road-master was with him, but I am not sure. 
Ile was drunk, and staggered. He has been drunk in his office, and 
damning the patrons ot the road.” These are the words charged in 
the first paragraph of the complaint. In the second paragreph of the 
complaint, after reciting the employment of the plaintiff, it is charged 
that the defendant spoke of him these words: “It is generally reported 
that Broughton is under the influence of liquor half his time. I am 
reliably informed that he is unfit to do business.” These last words, in 
themselves, contain nothing actionable. They have significance only in 
connection with the previous words, which are the gist of this paragraph 
of the complaint, nameiy, “that Broughton is under the influence of 
liquor half his time.” That is the essence of the charge in this count. 

Now, it is not actionable, or slanderous, in the sense of the law, to 
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charge a man generally with being drunk, or being in the habit of getting 
drunk, or having been drunk. In order that such a charge be actionable 
it is necessary to couple it with some business in which drunkenness is 
a disqualification, or tends to constitute incapacity; that 1s to say, some 
business in respect to which the charge of drunkenness would tend to 
injure the party. 

The burden of proof is upon the plaintiff to make out his case as he 
has alleged it to be. He must show that the defendant spoke of him in 
relation to his employment in the management of the railroad the words, 
or a substantial and essential part of the words, charged, and as charged. 
It is not necessary that the proof shall show that every word in the sen- 
tence was uttered just as averred, but it must be shown that the essential 
words were uttered. The words necessary to convey the meaning alleged 
must be shown to have been uttered as charged. It is not enough to 
show that fragmentary parts of sentences or words taken from different 
sentences uttered by the defendant, if put together, would support the 
allegation. It must appear that the defendant used sentences contain- 
ing substantially the same words as are charged in the complaint. 

It is not necessary that the complainant shall, in the first instance, 
offer any proof bearing directly on his previous good character, or proof 
that the words, if uttered, were false. He can rely, in the first instance, 
upon the presumption of good character, without offering proof on the 
subject. When he has made proof that the words were uttered as charged, 
the jury will presume that they were false unless proof to the contrary is 
introduced. While the burden is upon the plaintiff to make out his case 
as charged, with proof, he is helped out in this respect by the presump- 
tion, and is under no necessity to ofler direct proof upon the subject. 

It is also alleged that the words were maliciously uttered. Malice, 
too, may be presumed without direct proof. It one has uttered slander- 
ous words of another, and the proof shows that they were spoken on an 
unjustifiable occasion, malice may be inferred. Malice does not neces- 
sarily mean actual ill will or hate. ‘The law presumes a wrongful inten- 
tion where the words are shown to have been uttered without justification. 

Now, in defense, the defendant has put upon paper a general denial 
of the complaint, denying that he uttered the words, and also two affirm- 
ative defenses, which, however, do not seem to be essentially different. 
In one it is alleged substantially that on the 3d day of September, 
1885, there was a meeting of the stockholders of the railroad company 
on whose road the plaintiff was employed; that they met for the pur- 
pose of clecting directors and for the doing of other business; that the 
president of the company and directors and stockholders were present, 
and that the words charged, if uttered at all, were spoken at that meet- 
ing, and were therefore privileged communications, and not actionable; 
that he had the right at the stockholders’ meeting, in the presence of the 
stockholders and board of directors and the president of the road, to 
bring these matters to their attention. It is averr.d that he had been 
informed beforehand in respect to the subject in such way as to create 
in his mind a belief, and that in fact he did believe, that the plaintiff 
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was in the habit of getting drunk, and had ridden over the road in his 
car in a drunken condition; and that, if he did utter the words alleged, 
it was done on that occasion. 

The second affirmative defense contains a further statement to the 
effect that Mr. Jewett, president of the road, was present, and made in- 
quiries of the defendant in respect to his objections to the management 
of the road, and that what he said was in response to these inquiries by 
the president at this meeting of the board of directors, and was therefore 
privileged. 

The question for you first to consider in logical order is, were the 
words uttered as charged, or any set of the words? There are three or 
four different sentences in the complaint which McGrew is charged with 
having spoken in relation to the plaintiff in connection with his office as 
manager of the railroad. Has it been proven to your satisfaction that 
McGrew did utter any one of those sentences substantially in the words 
stated in the complaint? If so, the plaintiff is entitled to recover, unless 
some matter of defense is established. Now, all questions of fact are for 
the jury, and this question of the utterance of words as much as any 
other. So, too, in respect to the credibility of witnesses, and the weight 
to be given to their testimony. I have noticed in the progress of the 
argument that counsel have given you their opinions; have told you 
about their acquaintance with the witnesses; and that they knew them 
to be good men or bad men, or the like. All this was out of the proper 
line of argument. Counsel have no more right in the course of argu- 
ment to speak of things not proven in respect to the character of a wit- 
ness in the case than they have to state any other fact not in evidence. 
It is for you to judge, in the light of all the circumstances, of the force 
of the testimony before you, whether in depositions or delivered orally. 
If the witness was before you, vou have the benefit of having seen 
what kind of a man he is, and can make your estimate of him accord- 
ingly. I shall not attempt to review the evidence upon the question 
whether the speaking of any of the words, or any set of the words charged, 
has been sufficiently proven. If the preponderance of the evidence fairly 
satisfies you that the words were uttered as charged the plaintiff will be 
entitled to your verdict unless the words were privileged; and that leads 
to the inquiry whether the words, if spoken, were privileged or not. It 
is right under some circumstances to utter words which otherwise would 
be slanderous, the words being privileged by reason of the circumstances 
under which they are uttered. The particular privilege set up in this 
case is that the defendant himself was a stockholder in this railroad 
company; that there was a meeting of stockholders, and that at this 
meeting, if at all, he uttered the words charged. It appears in the evi- 
dence, without dispute, that the president of the road was present at the 
meeting and some of the directors at least and a number of attorneys. 
I believe it is shown that two of these attorneys were not stockholders. 
Whether they were in the room at the time the meeting was in progress, 
and when Mr. McGrew made whatever statements he did make in the 
course of the meeting, is a matter of fact for you. I will say, however, 
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that at such a meeting as that is shown to have been, McGrew, or any 
party interested in the railroad, had a right—it was his privilege—to 
communicate to the president of the road and to the directors and every 
stockholder present whatever he knew, or had reason to believe, and did 
in fact believe, in respect to the management of the road or the conduct 
of any of its employes; and if Mr. McGrew did use, in that meeting, 
the words charged, or any of them; and if upon information that he had 
received, either from others or by his own observation, or from both 
sources, he believed that the statement which he made was true,—then 
the fact that it was made in that meeting would constitute the communi- 
ation one of privilege, and not actionable. 

The suggestion is made that the presence of parties who were not 
stockholders destroys this privilege. So far as I have observed, the evi- 
dence does not reveal the presence of any who were not stockholders, ex- 
cept two or three attorneys who have been witnesses. The testimony 
shows that these gentlemen were pre sent at the instance and request of 
the officers of the road, —of the president, at least, and possibly of some 
of the directors. There has been some criticism upon these attorneys for 
being present. I make no comment upon that. It is aside from any- 
thing I nee! instruct you about, and is left to your own judgment. I 
do say that these gentlemen, who were in the employment of the com- 
pany as attorneys, being thus present at the request of the president of 
the road, their presence did not take away from Mr. McGrew, or any 
other director present, the right to make communications of the kind in 
question, directly to the board, or to the president or to the stockhold- 
ers assembled there. Their presence in that manner did not affect the 
privilege or right of a stockholder to criticise the management of the 
road or the conduct of employes. 

Something has been said to the effect that the election of directors was 
over when the words were spoken, and therefore they could not have been 
uttered with a view of affecting the election. The privilege, however, in 
such a case, does not depend upon the fact that the election had or had 
not been held. The president was there, and some of the directors, and 
the privilege might well and properly be exercised after the choice of the 
new board, in order to incdicate what reforms ought to be accomplished 
in the management; and it is not material whether or not the defendant 
had tried to get a new board of directors. That fact would not affect 
the right of any officers remaining or coming in control to make the nec- 
essary investigation and correction, if there were such evils prevailing as 
stated in thewords complained of; so that the question whether the elec- 
tion liad taken place is not material to the determination of this question 
of privilege. If the utterance was to the people who had the manage- 


ment of the road, or some of them, and in the presence of others who 


were interested in it, and who were called to participate in that meeting, 
it was privileged, no matter to what stage the business had reached. 
But a question arises which is somewhat different; that is, whether the 
meeting had not terminated, and whether the words were uttered to any 
who were not entitled to receive them as privileged communications. It 
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is claimed on behalf of the plaintiff, and I believe his counsel rest their 
case on that assertion, that the words were not uttered in the room where 
the meeting was held, but were spoken outside of the door to attorneys 
and to men who were not members of the board, or interested in the 
board directly. Now, whether the words were uttered outside of the 
door or inside does not determine necessarily whether they were privi- 
leged or not. There might be a meeting going on where the party would 
have the right to utter the words, if he chose to, to those who were inter- 
ested in the subject, and there he might turn aside to some individual 
who was not interested, and utter the words to him without any justifi- 
cation for so doing; so that whether these men had passed the door or 
were still inside the room has little to do with the question. If the 
words were really addressed to an individual or individuals having no 
interest in the subject, and not to the meeting, nor to others who were 
concerned in the management of the road, they might be actionable or 
slancilerous. Now, then, were the words uttered in the hall to Judge 
Slick and Mr. Johnson and Mr. Attlebury, and overheard by Mr. Peter- 
son, slanderous? Strictly speaking, the words so uttered would not be 
privileged if then spoken for the first time; but if the same words had 
been uttered in the meeting. or words to the same effect, embodying the 
charge of drunkenness against Mr. Broughton, so that the accusation be- 
came known to all present, in a way to be privileged, and then, as the 
parties were leaving the room, there was a repetition of the matter by 
Mr. MeGrew to men who were present and heard the words first uttered, 
| would say that no action ought to be maintained for the repetition of 
the words to those who had already heard them when it was proper to 
utterthem. It was a matter from which it could not be said any damage 
could result, because the parties had already heard it; especially if the 
second utterance occurred in a discussion vetween the defendant and 
these attorneys, who were controverting his statement made in the meet- 
ing. In determining, therefore, whether or not the utterance of the words 
to these attorneys is an actionabie or slanderous utterance it 1s important 
for you to determine whether substantially the same charge had first 
been made in the meeting, and to the meeting, in a way to be privileged. 
If the charge had not been made to the meeting, and this was a volun- 
tary utterance by the defendant to these attorneys, then, in my judg- 
ment, the words ought not to be held privileged, and I so instruct you; 
and you would be entitled to find for the plaintiff on account of what 
was thus voluntarily said to the attorneys, whether done inside the door 
or outside the door. If the defendant got the attorneys aside, or hap- 
pened to be aside with them, and brought up for the first time the charge 
against Mr. Broughton, it was a slanderous and unjustifiable charge, 
which would support the action; but if it was a mere repetition, growing 
out of a discussion in respect to what he had said in the meeting on the 
same subject, then I think the privilege ought to be considered as cover- 
ing the repetition of the words, and so instruct you. 

Many things have been said, gentlemen, about other questions,— 
whether the road was in good condition; whether McGrew had cause for 
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seeking a change of management; and whether he was acting in good 
faith in regard to the interests of the road. Much has been said about 
getting control of the corporation, or organizing it in the interest of a 
scheme. All these things are remote in their bearing. The question 
for you, first and mainly, is whether McGrew uttered these words about 
the plaintiff, and whether he uitered them without justification. He 
claims he did it justifiably in discharge of his duty to the board. The 
mere fact that he uttered them to the board would not necessarily be a 
justification. He must, of course, have done it in good faith. If he 
uttered the words to the board, and did not believe them to be true, 
there was for that, of course, no justification. If you tind he did make 
the charge of drunkenness against Broughton as alleged, did he do it 
in good faith? He has testified, and much proof has been introduced 
in respect to the information that he had on the subject. If he had 
been told by creditable men of facts which fairly led him to believe, 
and entitled him to believe, there was something wrong in Broughton’s 
conduct in this respect, he had the right to bring the matter up, and 
you may presume he did it in good faith unless the evidence shows the 
contrary. Of course, if the evidence convinces you that he did not have 
good cause to bring it forward, had not received information that would 
Warrant a prudent man in bringing such a charge forward, you will say 
he did not act in good faith, and will not give him the benefit of the 
privilege to which otherwise he might be entitled. Every presumption 
is in favor of good faith if he had information on the subject that a rea- 
sonable man might have acted upon. 

If you find for the plaintiff, then the question arises, what damages 
will be proper? The action, as I have already explained to you, pro- 
ceeds upon the theory that the injury has affected the plaintiff in his 
business. The mere charge of drunkenness is not an actionable injury, 
and is significant in this ease, because the injury that you will consider 
will have reference to the effect of the slander upon the complainant’s 
business and his business prospects, not upon his character as an indi- 
vidual in a community, because in that respect all men are affected alike 
by an accusation of drunkenness, and the law does not recognize it as 
good cause for an action except when it affects the man in his business 
or prospects of business, and therefore the jury, in determining the 
amount of damages to be awarded, must revert to that phase of the sub- 
ject. Damages may be compensatory, and they may be vindictive or 
punitive. Punitive or vindictive damages are assessed, if at all, on the 
ground of public policy, and not on the ground that the plaintiff has 
any right to the money. In order to prevent a repetition of a wrong 
the jury may assess vindictive damages, in the way of punishment, 
which will go to the plaintiff because assessed in his suit, but not on the 
theory of compensating him, so much as of punishing the wrong-doer. 
Punitive damages, however, are not to be assessed unless the words were 
not only wrongtul, but were uttered with actual malice on the part of the 
defendant; so that, uniess the evidence shows to you that the defendant 
uttered the words with actual malice, ill will, or hatred towards the 
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plaintiff, or with such clear want of ground for doing it as to warrant an 
inference of ill will or hatred, you will assess only compensatory dam- 
ages. Compensatory damages are for the purpose of making whole the 
plaintiff for the injury done him, for the injury in respect to his busi- 
ness and business prospects that has actually arisen or is likely to arise, 
from the words uttered in the manner and at the time they were spoken. 
Uf course, there is no fixed standard by which such damages can be 
measured. Characters have no price in the market. The extent of the 
injury must be determined from the evidence. The jury must exercise 
sound judgment and discretion. You have a right to consider all the 
circumstances in the case. If the slander was uttered under one set of 
circumstances it might have greater etfect than if uttered under other 
circumstances, and when uttered to some persons it might do more harm 
than when uttered to others. In this case there is some evidence that 
there had been rumors of these things circulating in the community, 
rumors of charges of this kind, before McGrew uttered the words. If 
that is a fact, you have a right to take it into consideration. A man 
that starts a false report may be held to greater responsibility than a 
man who merely repeats or adds to the story. The fact that the defend- 
ant uttered the words on his own authority, or on the authority of oth- 
ers of whom he had heard the reports, may be taken into consider- 
ation. If he said these things on his own authority, claiming to 
know them himself, that would tend to give them greater weight and 
currency than if he professed merely to speak from rumors or informa- 
tion derived from others, indicating the source of hisinformation. The 
character of the defendant himself, his standing in the community, is a 
matter which you may consider in determining the amount of damages. 
A man of high character, of known force and influence in the commu- 
nity, may injure another by talking about him more than a man of less 
character could do. - So, on the other hand, the character of the party 
spoken about isa matter that may be taken into consideration. If he has 
a well-established character, that there is less likelihood of the slander 
hurting him, may be considered, whereas, if he was a new man starting 
in the effort to build up a reputation, the same slander might well cause 
more harm. You will consider the persons to whom the slanders were 
uttered, and the relation they occupied to the parties. These attorneys 
of the road were not in a position, as | have instructed you, to be treated 
as oflicers of the road, to whom such communications could be made as 
matter of privilege; yet, I think, if Mr. MeGrew had gone to the attor- 
neys of the road with the accusation against Mr. Broughton, and urged 
upon them to go to Mr. Jewett with the matter, I am not sure but that 
his action might have been privileged. It would certainly be a strong 
circumstance to rebut malice. Upon the circumstances as stated here, 
however, while I instruct vou that if the words charged were uttered to 
these attorneys in the first instance, and not as a repetition of what was 
said in the meeting, they were not matters of strict privilege; yet the 
fact that these gentlemen were attorneys of this road, and had friendly 
relations to the officers, or to the plaintiff, you may consider in deter- 
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mining how much damage ought to be assessed. If these three gentle- 
men were the persons to whom these words were spoken, you can con- 
sider their relations to the plaintiff and the likelihood of words spoken 
to them concerning him reaching the public through their agency, and 
to what extent they would be hkely to cause him injury. The plain- 
tiff cannot claim damages for acts of his own or tor the pubheity given 
to the matter by the bringing of this suit, because that was brought of 
his own choice. It is for vou, if you find for the plaintiff, to say upon 
all the facts and circumstances in proof what damages you think ought 
to be awarded, whether conipensatory, or both Coll pehsalory and vin- 
dictive. 
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TILGHMAN v. WERK ef al, 
(Circuit Court, S. D. Ohio, W. D. August 30, 1889.) 


1. Practice 1x Crvrt, Cases—Nunc Pro Tune Onver. 

An application by respondents fora nuvne pro tune order dismissing com- 
plainant’s petition to vacate a decree made in 1878, and for a rehearing, the 
application being based on an alleged action or opinion taken or expressed 
by the circuit judge by whom the petition was heard in 1884, will be refused 
where there was no final decision or judement rendered, and no official rec 
ord on which to base such an order, and nothing but the recollection of wit 
nesses as to What the judge said about the case when not presiding in the 
court where the cause was pending. 

2. Bitw or Review—Gnrounps. 

An application fora bill of review will not be granted where no actual 
fraud is set up, and the affidavits on which the application is based show that 
no fraud in fact was practiced in obtaining the decree, and no error of law 
apparent on the face of the decree is either set up or relied on, 

8. Same—New MAtTTer. 

A change by the supreme court of its ruling on a question of law and fact 
does not constitute such new matter as will sustain a bill of review to vacate 
a decree of the circuit court prouounced before such change was made. 

4. SAME. 

Neither will a bill of review be granted because the case was decided in the ab- 
sence of counsel, where the means of knowledge as tothe time of hearing was 
within reach of counsei. and no effort was made to deceive him by the oppo- 
site party, though the petitioner may have been misled by the negligence or 
misinformation received from his counsel, or of those to whom the counsel 
had intrusted the business. 

- & Same—Lacues. 

An application for a bill of review, made in 1889, on facts known by peti- 
tioners in 1881, comes too late, even if the facts constituted a good ground 
for relief. ; 


In Equity. Application for leave to file bill of review. 

Francis T. Chambers and Perry & Jenny, for plaintiff. 

Harmon, Colston, Goldsmith & Hoadly and Puxton & Warrington, for de- 
fendants. 


Jackson, J. The motions made herein by complainant and respond- 
ents should each be severally denied. 
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1. The motion of respondents for a nune pro tune order dismissing the 
complainant’s application or petition to vacate the decree herein of April 
9, 1878, and for a rehearing of the cause, based upon the alleged action 
or opinion taken or expressed by the circuit judge at Knoxville, Tenn., 
on the 29th day of July, 1884, when said petition was heard by him, 
should be refused, because that action or opinion of the circuit judge 
never assuined the form of the final decision or judgment of this court, 
wherein the cause was pending, because there is no official record or 
memoranda of this court on which to base or rest the nune pro tune order 
now applied for, and because it would be contrary to sound poliey and 
destructive of that certainty and conclusivenes which should attend ju- 
dicial action to base judgments and decrees upon the recollection of wit- 
nesses as to what the judge of a court may have said about a case when 
not presiding in the court where such cause is pending. Judicial ac- 
tion should not rest upon a foundation so unstable and insecure. The 
circuit judge may, undoubtedly, by consent of parties, hear a cause out- 
side of the particular district in which it is pending, but the opinion or 
view he may express on such a hearing does not rise to the dignity or 
assume the force of a judgment of the court wherein the case is pending 
until some official notice or communication of the judge's opinion er de- 
cision 1s made or transmitted to the proper officer of such court, whose 
duty and function it is to enter or preserve some record of all judicial 
action taken or had therein. A judge’s opinion when and while absent 
from the court over which he presides, in respect to matter or questions 
therein pending for decision, however called forth or expressed, falls 
short of being the judgment of such court. Judicial action is reached 
when the judge’s opinion is expressed in, or conveyed in some authori- 
tative manner to, the court wherein the controverted matter is pending. 
No judicial action such as will warrant the entry or granting of a nunc 
pro tune order dismissing complainant’s petition is shown in the present 
case. Furthermore, the parol testimony leaves some doubt as to what 
were the precise views and opinions of the circuit judge in respect to 
complainant’s petition. Under such circumstances the respondents’ 
motion could not be properly allowed. It is accordingly denied, with 
costs. 

2. The complainant’s petition filed July 27, 1881, to vacate the de- 
cree of April 9, 1878, and for a rehearing of the cause, should now be 
dismissed. This petition cannot be treated or regarded as an original 
bill in the nature of a bill of review, which lies only for fraud; and such 
fraud, as has been said by very eminent judicial authority in an English 
case, must be actual and positive, showing a mala mens,—a meditated 
and intentional contrivance to keep the opposite party and the court in 
ignorance of the real facts of the case, and thus obtain thedecree. Patch 
v. Ward, L. R. 3 Ch. 203. No such fraud is set up or relied upon, 
and the affidavits in support of and against the petition clearly establish 
that no fraud in fact was practiced by respondents or their counsel in 
procuring said decree. Neither can this petition be treated as a bill of 
review to correct errors of law apparent on the face of said decree of April 


652 FEDERAL REPORTER, Vol. 39. 


9,1878. No error of law apparent on the face of the decree or the record 
is either set up or relied upon in said petition. The petition to vacate 
said decree is filed after the term at which it was rendered, more than 
two years after the rendition of the decree. It is clear that the court has 
no authority or jurisdiction to set aside or vacate a decree under such 
circumstances and grant a rehearing, except for good cause shown, and 
in the absence of negligence on the part of the petitioners. The matters 
dehors the record which are relied upon as grounds for vacating the de- 
cree are—/irst, that there was an agreement or understanding between 
complainant’s counsel and counsel for respondents that this suit should 
stand suspended and undisposed of until the suit of Tilghman v. Proctor 
(102 U. 8. 707) should be decided by the supreme court of the United 
States, and that this understanding was without the knowledge and con- 
sent of complainant end his counsel, disregarded or ignored in taking 
aid decree; and, secondly, that the decree of April 9, 1878, sought to 
be vacated, was based upon the decision of the supreme court of the 
United States in case of Mitchell v. Tilghman, 19 Wall. 287, holding the 
complainant’s patent to be invalid, and that subsequently, in the case of 
Tilghman v. Proctor, the supreme court had changed its ruling on said 
patent, holding the same to be valid, and that the decision in Mitchell v. 
Tilghman was erroneous, ete. This last decision or holding of the su- 
preme court, it is claimed for petitioner, constitutes new matter in pais oc- 
curring since the decree, and furnished a good ground for sustaining the 
petition as a bill of review. While the suits against respondents and 
against Proctor and Gamble were founded upon the same patent, it is not 
alleged in the petition that they had any connection with each other; 
they were separate and independent suits. Their only connection with 
each other rested in and upon the alleged agreement or understanding 
of counsel that Tilghman v. Werk should await the result of Tilghman v. 
Proctor. While the decision of the supreme court in Mitchell v. Tilghman 
may have been the real ground on which this court based its decree of 
April 9, 1878, that fact does not appear upon the face of the decree, and 
the question is presented whether a change of its ruling or decision by 
the supreme court on a question of law or fact, or Upon a mixed ques- 
tion of law and fact, constitutes such new matter as will sustain a bill 
of review to vacate decrees of the circuit court pronounced before such 
change was made. We think, upon principle and authority, this prop- 
Osition cannot be maintained. ‘The cases cited and relied on by counse! 
for complainant do not, in our opinion, sustain his contention. Such 
a rule would prolong litigation greatly, and render judicial decisions un- 
stable in the highest degree. The weight of authority, as shown in the 
cases cited by counsel for respondents, is against this position of com- 
plainant’s counsel. As to the aileged agreement to suspend action in 
this suit until the case of Tilghman v. Proctor could or should be decided 
in the supreme court, the evidence introduced in support of and against 
said petition not only fails to establish such an understanding or agree- 
ment, but tends strongly to show affirmatively that no such agreement was 
made or concluded between counsel for the respective parties. The cor- 
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respondence between those counsel, commencing with the letter of Judge 

Coffin to Mr. George Harding, of date January 23, 1877, and including the 

letters of March 25 and 27, 1878, are inconsistent, and irreconcilable with 

the existence of the agreement alleged. If the counsel for complainant 
| failed to receive or to be advised of the letters written him by counsel for 
respondents under date of March 30, 1878, and April 3, 1878, it was 

the fault or neglect of those he leit in charge of his office and business. 

The letter of March 30, 1878, from Coflin, counsel for respondents, ex- 
aii> pressly declined to stipulate for any postponement of action in or sus- 
pension of this suit, as proposed by Harding, and the letter of April 3, 
1878, notified him as to the day and date when respondents’ counsel 
would take action, and move the court to dismiss complainant’s bill. 
The alleged agreement is said to have been first made in 1874. Subse- 
quently to that this court granted respondents’ application for a rehear- 
ing, and the petition admits that in 1877 complainant and his counsel 
knew that such rehearing had been granted. It is the duty of litigants 
to be in court, either in person or by attorney, when their cases are 
called, and to see that proper steps are taken for the protection of their 
rights. It is no ground fora bill of review that a case is taken up and 
decided in the absence of counsel. It was so decided in Quarrier v. Car- 
ter, 4 Hen. & M. 242, and Wiser v. Blachly, 2 Johns. Ch. 490. The 
means of knowledge as to the steps being taken in the suit were within 
easv reach of complainant and his counsel. No effort was made or de- 
vice resorted to on the part of respondents and their counsel to conceal 
~ the action of the court, or to keep the other side in ignorance thereof. 

; The proposition that complainant may rely for relief upon the negligence 

of or misinformation received from his counsel,-or of those to whom such 

counsel has intrusted the care and attention to his professional business, 

is not sound, and is not supported by authority. Petitioner has not in 

and by his petition shown that proper diligence was exercised to secure 
g or preserve his remedy by appeal, and, aside from the evidence intro- 

duced, it is exceedingly doubtful whether the allegations of his petition 
are sufficient upon their face to sustain the same or entitle him to the re- 
lief sought. But, for the reasons above stated, his petition should not be 
granted. It is accordingly dismissed, with costs. 

3. The application of complainant, made April 11, 1889, for leave to 
file bill of review herein should be refused. The only new or additional 
matter presented in the bill of review now asked to be filed is th@ alleged 
connection of respondent Werk with the suit against Proctor and Gamble. 
It is alleged that said Werk and his counsel, Coilier, instigated that suit, 
or rather Proctor and Gamble’s infringement of complainant’s patent and 
the denial of his rights, and indemnified them in resisting complainant’s 
claims. The aflidavits of Werk and Collier, the parties implicated in 
said charge, fully met and explained the same, and show that the allega- 
| tion is not well founded. But, aside from that, this connection of Werk 
and Collier with the Proctor and Gamble suit, and the defense thereof, 
was known to complainant as early as 1881. It is now too late for him 
to rely upon that alleged fact. He is repelled by his laches from invok- 
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ing any relief on that ground, even if it were otherwise a good ground. 
All other matters set out in the bill of review now sought to be filed are 
the same as those presented in and by the petition filed in 1881, and 
already noticed and disposed of. Leave to file said bill of review is ac- 
cordingly denied, with costs of the motion. 


CommerctaAL NAT. BANK v. ARMSTRONG, 
(Circuit Court, S. D. Ohio, W. D. August 30, 1889.) 


1. Principat AND AGENT—BANKS AND BANKING—COLLECTIONS, 

The F. Bank offered to “collect at par” all paper sent it by complainant, 
“and remit” onspecifed dates.” Complainant accepted the offer on a letter- 
head containing the printed words: “For collection, — : for credit, - "st 
All paper sent under this agreement, was, at the suggestion. of the F. Bank. in- 
dorsed, “Pay F Bank for collection — —, for” complainant. The F. Bank 
therenfter wrote to complainant that “we collect at par, and include in ourre- 
mittances everything collected to date.” All paper sent by complainant was 
charged on its books to the F. Bank, “cash items” on transmission. and “time 
items” on their collection by the F. Bank, on whose books like credit entries 
tocomplainant were made. While complainant's cashier testified that in mak 
ing such charges he understood that the F. Bank became indebted to com. 
plainant, he also stated that it was not intended to transfer the paper to or 
open a deposit account with the F. Bank. //e/d, that the relation between the 
F. Bank and complainant as to paper sent by the latter was that of principal 
and agent, and not that of creditor and debtor. 

2. SAME. 

Such relation also continued as to proceeds of such paper collected by the 
F. Bank. 

8. Trusts—IDENTIFICATION OF TrUsT FuNDs. 

Complainant can recover on the ground of atrust, froma receiver of the F. 
Bank. which has failed, such portion only of the proceeds of its paper sent to 
the i’. Bank as it shows has passed into the receiver's hands either in its orig- 
inal or some substituted form, 


In Equity. 

Bill by the Commercial National Bank of Pennsylvania against David 
Armstrong, receiver of the Fidelity National Bank, to recover certain 
funds. 

Harmon, Colston, Goldsmith & Hoadly, for complainants. 

E. if’. Kittredge, Jos. Wilby, and WV, B. Burnet, for detendant. 


Jackson, J. The general object and purpose of the bill in this case 
is the recovery of certain funds, which the complainant claims are im- 
pressed with a trust character in its favor, and which it is alleged have 
come into the possession of the defendant as the receiver of the Fidelity 
National Bank of Cincinnati. The trust character of the fund claimed 
is disputed, and that constitutes the real controversy between the parties 
to the suit. 

The material facts of the case, as established by the evidence on which 
the questions of law arise, and the right to the relief sought depends, are 
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the following, viz.: The Fidelity National Bank, desiring to open and 
establish business relations with the complainant, addressed to it, under 
date of February 12, 1887, the following circular letter and propositions: 

“Coml. Nat. Bnk., Philadelphia, Pa.—GENTLEMEN: Inclosed herewith 
we hand you our last statement, showing us to be the second bank in Ohioin 
deposits in the tenth month of our existence. We should be pleased to serve 
you, and trust you will find it to your advantage to accept one of the follow- 
ing propositions: 

“No. 1. We will collect all items at par, and allow 24 % interest on daily bal- 
ances, calculated monthly. We willremit any balance you have above $2,000 
in New York draft, as you direct, or ship currency at your cost for expressage. 

“No. 2. Will collect at par all points west of Pennsylvania, and remit the 
Ist, llth, and 21st of each month. 

“No. 3. We will collect at par Ohio, Indiana, and Kentucky items, and re- 
mit balances every Monday by draft on New York. We do not charge for 
exchange on propositions No. 1, 2, and 3. 

“No. 4. Will collect Cincinnati items, and remit daily at 40 cents per thou- 
sand, or 20 cents for 3500 or less. National banks not in a reserve city can 
count all they have with us as reserve. Your early reply will oblige.” 


To this communication the Commercial National Bank replied on Feb- 
ruary 18, 1887, accepting the second of the above propositions. This 
letter of acceptance was written upon one of the printed letter-heads which 
complainant was inthe habit of using in its general business intercourse 
with correspondents, relating to paper received or transmitted for collec- 
tion; the printed portions of the letter being in the following form: 


“COMMERCIAL NATIONAL BANK OF PENNSYLVANIA. 
“ PHILADELPHIA, ——— 188~—. 


“To ——— National Bank ' 
“Yours of ——— inst. is received, with inclosures as stated. 
“Respectfully, 


, 
: “For Cashier. 
“T inclose for-collection, —-——; ‘or credit, ———.” 

Along with this letter of acceptance complainant transmitted certain 
sight drafts or checks to the amount of $2,007.55, indorsed for collection 
for Commercial National Bank, which constituted the first dealings or 
transactions between the two banking associations. Upon the receipt of 
complainant’s acceptance of its said second proposition the Fidelity Na- 
tional Bank caused to be prepared and forwarded to the Commercial Na- 
tional Bank a stamp to be used by it in indorsing paper transmitted for 
collection, under and in pursuance of the contract and agreement then 
entered into between the two banks. The impression or indorsement 
made by said stamp was this: 

“Pay Fidelity Natl. Bank of Cincinnati, O., for collection for Commercial 
Natl. Bank of Philadelphia. E. P. GRAHAM, Cashier.” 


Commencing with its letter of acceptance of said second proposition, 
complainant continued to forward to the Fidelity National Bank, for 
collection, commercial paper, consisting of checks, dratts, and promissory 
notes, payable in the designated territdry either at sight or on demand, 
or at a certain time after date or after demand, until June 21, 1887, 
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when the Fidelity National Bank, having become insolvent, was closed 
by the comptroller of the currency, and soon thereaiter defendant was 
appointed receiver of its assets, and its charter was forfeited. Upon all the 
paper which complainant transmitted to the Fidelity National Bank for 
collection under the contract for:ned by the acceptance of said second 
proposition, there was placed by the use of the stamp furnished by the 
Fidelity National Bank the above special indorsement: 


“Pay Fidelity Natl. Bank of Cincinnati, O., for collection*tfor Commercial 
Nat]. Bank of Philadelphia. KE. P. GRANAM, Cashier.” 


At the date of its failure and suspension, the Fidelity National Bank 
had not accounted for paper so indorsed and transmitted by complainant 
between the 4th and 20th June, 1857, to the amount of $16,000 or 
$17,000. There is no dispute as to the items making up said amount, 
or as to the fact that each of said items were duly received by said Fidel- 
ity Bank, and have, upon each item or piece of paper, the special in- 
dorsement aforesaid. It was not understood or intended by either the 
transmitting or the receiving bank that the title to the paper sent for- 
ward for collection should-pass to or be vested in the Fidelity Bank; on 
the contrary, the agreement and understanding between them contem- 
plated (what was expressed by the proposition made and accepted, and 
the indorsement placed on the paper) that the title to all such paper 
should be and remain in the complainant, who neither opened or in- 
tended to open any deposit account with the Fidelity National Bank. 
Previous to this special arrangement entered into between them, they 
had had no business connection or transactions, and kept no accounts 
with each other. All the paper forwarded by complainant between the 
4th and 20th June, the proceeds of which are involved in this contro- 
versy, Was transmitted in letters having the printed form of letter-heads, 
as above indicated; and in conformity with the general usage and course 
of business between banks occupying towards each other such relation as 
the contract in question created, or sending and receiving commercial 
paper for collection, a distinction was made between such paper as was 
payable at sight or on demand, and such as was payable at a certain 
day, after date or after demand. The former were designated as “cash 
items,” and the latter as “time paper.” ‘The course of business between 
the two banks, and the method of keeping their accounts with each 
other, were as follows: When “cash items” were transmitted by com- 
plainant to the Fidelity National Bank, including these embraced in the 
present controversy, they were entered as of the date of their transmis- 
sion on the foreign cash item book of the former, and from said book 
such entries were posted into the general account of the Fidelity Bank 
on complainant’s books, as of such date; and, when such “cash items” 
were received by the Fidelity National Bank, it credited the same on its” 
books to the complainant as of the date received, and charged the same 
to its correspondents to whom such “cash items” were sent by it for act- 
ual collection. Ifsuch “cash items” were not paid on presentation, the 
Fidelity National Bank would charge them back to complainant, and re- 
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turn them, whereupon complainant would credit the Fidelity Bank with 
the same upoi the account which it kept against the latter. When the 
complainant transmitted “time items,” or papers including that covered 
by this suit, the same were entered on complainant’s foreign collection 
register as of the date of transmission, and were not entered upon the 
general account of the Fidelity National Bank, upon the books of the 
Commercial National Bank, until advice was received from said Fidelity 
Bank that such time items had beencollected. The Fidelity National Bank 
neither credited nor remitted complainant such time items until it had re- 
ceived advice from its correspondents of their payment. The books of the 
Fidelity National Bank show to whom it sent all the paper, both “cash” 
and “time items,” for collection, and when the same was collected by its 
correspondents, with all or most of whom it had currrent accounts show- 
ing balances in favor of or against said Fidelity Bank from day to day, 
and at the time ofits suspension. Up to June4, 1887, the Fidelity Na- 
tional Bank, in pursuance of, and in compliance with, its contract and 
agreement, made remitfances with complainant on the Ist, 11th, and 
21st of each month of collections made up to the date of each remittance, 
accompanying the same with a statement of the several collections made 
and included in such remittance. Such statements designated and iden- 
tified the separate items of paper which had been collected. Such 
remittances, together with any and all such cash items as were not 
paid on presentation, were, by the Fidelity Bank, charged back against 
the complainant on the books of the former, and were credited to the Fi- 


delity on the books of the complainant. Under date of May 25, 1887, 


the complainant’s cashier, E. P. Graham, wrote the cashier of the Fidel- 
ity Bank as follows: 

“DeAR Str: We do not wish to compiain, but would like to understand 
why gour remittances of May 2Ist only included items sent you up to May 
14th, and received by you on the 16th. We have to explain these things to 
our depositors, and wish toact intelligently on the subject. Yours, etc. 


” 
. 


To this communication the Fidelity National Bank, through E. L. Har- 
per, vice-president, returned the following reply : 

“GENTLEMEN: We collect at par, and include in our remittances every- 
thing collected to date.” 


The complainant made no objection to this construction of its under- 
taking of the Fidelity National Bank, but acquiesced therein, and contin- 
ued to transmit paper for collection under the contract as thus inter- 
preted, such paper being charged and credited as already stated. 

On the foregoing statement of facts three leading questions are pre- 
sented for consideration and determination: First, what, under their con- 
tract and course of business, was the relation created between the two 
banks in respect to the commercial paper which complainant sent to the 
Fidelity Bank for collection? Second, what, if any, change or modifica- 
tion of that relation was made or effected as to the proceeds of such pa- 
per after actual collection thereof by the Fidelity National Bank, or its 
correspondents? And, third, how far, or to what extent, can complainant 
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follow and impress upon the proceeds of such paper a trust such‘as will 
entitle it to a recovery out of funds in the hands of the receiver? 
For the complainant it is insisted that the relation established by the 
contract, and the indorsement placed upon the paper transmitted for 
collection, was only that of prin ipal and agent; that the title to the pa- 
per and to the proceeds thereof never passed to the Fidelity National 
Bank, but remained in itself; and that the Fidelity National Bank hav- 
ing, as such agent, collected its paper, and failed to account for the pro- 
ceeds, the amount thereof so received constituted a trust fund which 
complainant may rightfully follow, and recover in full out of the general 
assets of the Fidelity Bank which have or may come into the hands of 
the defendant as the receiver of the same. The defendant controverts 
those propositions, and claims that the agreement and course of dealings 
established between the two banks no other relation than that of creditor 
and «debtor; that in respect to sight or demand paper, designated as 
“cash items,” which complainant, at the date of its transmission, charged 
up to the Fidelity National Bank, and which-the latter, on receipt 
thereof, credited to the complainant, such relation of creditor and debtor 
arose when such paper was received by the Fidelity Bank, and credited 
on its books to the complainant; that in respect to paper payable on a 
certain day after date or alter demand, called “time paper,” the creditor 
and debtor relation between them commenced upon the actual collection 
of such paper, and when the Fidelity National Bank gave complainant 
credit forthe same. It is further claimed for the defendant that the pro- 
ceeds of all such paper received and collected were so mingled and blended 
by said Fidelity National Bank with its own funds and credits as to be 
undistinguishable or incapable of identification, and that for the amount 
of its debt or claim complainant can only share pro rata with other cred- 
itors of the Fidelity National Bank in the distribution of its assets in de- 
fendant’s hands. 

The facts and circumstances specially relied on by counsel for defend- 
ant to support their contention of a creditorand debtor relation between 
the two banks are—First, the printed words, “ For collection, 
for credit,” found in the letter-heads used by complainant in trans- 
mitting paper to the Fidelity Bank; secondly, the act of the parties in 
debiting and crediting the “‘cash items” at the dates of transmission and 
receipt; and, thirdly, the statement made by complainant’s cashier, Mr. 
EK. P. Graham, that in thus charging the Fidelity Bank with such “ cash 
items” he understood or intended that the latter thereupon became in- 
debted to his bank. It is true that Mr. Graham in his deposition makes 
such a statement, but his meaning, as subsequently explained, was ob- 
viously that the Fidelity National Bank was chargeable with such items, 
and would, upon the collection thereof, be lable to complainant for the 
same. He hardly meant to be understood that upon his bank’s making 
such a charge as paper transmitted, the property in such paper there- 
upon vested in the Fidelity Bank; forin other portions of his testimony 
he clearly states that it was not intended to transfer the paper to the 
collecting bank, or to open any deposit account with it. On the other 
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hand, the Fidelity National Bank did not understand or so interpret the 
contract as to consider itself absolutely bound to the complainant for all 
such paper as so much money deposited with it, or that by crediting 
the complainant with the amount thereof it becomes the owner of the 
paper. This isclearly shown in its reply to complainant’s letter of May 
25, 1887, where it is said: “We collect at par, and include in our re 
mittances everything collected to date,” (of remittances. ) 

This contemporaneous construction placed upon its undertaking by 
the Fidelity Bank is inconsistent with the idea that an actual, present 
indebtedness arose upon its receipt of such paper for the amount thereof, 
so that it thereupon became the owner of the same. The parties in this 
contract made no distinction between “time paper” and “cash items.” 
The same indorsement, “Pay Fidelity National Bank of Cincinnati, 
Ohio, for collection, , for Commercial National Bank of Philadel- 
phia, Pa.,” was placed upon both classes of paper alike. In keeping 
their account with each other “cash items” were charged and credited 
before, and “time paper” after, collection. This difference in time of 
making such entries cannot, when considered in connection with the ex- 
press agreement of the parties, operate to split up their contract, so as to 
make one rule for “cash items” and another for “time paper.” There 
was no such understanding. But, in connection with the mode adopted 
of charging and crediting “cash items” transmitted and received, it is 
said by counsel for defendant that the Fidelity National Bank in some 
instances remitted to complainant on the dates designated before actual 
collection; that “cash items” received, say on the 10th of May, would, 
in some cases, be remitted on the 11th of May, before the same was col- 
lected by the Fidelity Bank. If any such instances actually occurred, 
(which does not appear satisfactorily to be the fact,) the act of remitting 
was wholly gratuitous on the part ot the Fidelity Bank,—was not in 
accordance with its own interpretation of .its undertaking, and could not 
have the effect of annulling or modifying the real contract of the par- 
ties. Nor can the printed words, “For collection, ; for credit,” 
found in letter-heads which complainant generally used in forwarding 
paper to the Fidelity Bank, control the express written contract of the 
two banks. That contract is found in the proposition made by the one 
and accepted by the other. The offer was to “collect at par all points 
west of Pennsylvania, and remit the Ist, 11th, and 21st of each month.” 
In accepting that proposition complainant did not intend by the use of 
printed letter-heads containing the words, “For collection, ; for 
credit,” to change or modify the offer made by the Fidelity Bank, or to 
suggest a different arrangement; neither did the Fidelity Bank so under- 
stand complainant’s letter of acceptance. The printed words, “For 
collection, ; for credit,” cannot now be reverted to for the pur- 
pose of showing a different contract or arrangement from that embraced 
in the proposition made and accepted. Any such operation and effect 
given to these printed words would do manifest violence to the clear. in- 
tention of the parties, and violate the well-settled rule that printed 
words, such as, “For collection, ————-; for credit,” must be con- 
v.39r.no.13—44 
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trolled by the written proposition made and accepted, if the latter is in- 
consistent with the former. Ordinarily, when a customer sends com- 
mercial paper to a bank to credit the proceeds, and such credit is given 
when the paper is collected, if nothing moreappears, the relation thereby 
created between the parties is that of creditor and debtor. The bank 
becomes the customer’s debtor for the amount so credited, subject to 
payment on demand, but is under no duty or obligation to remit. In 
the present case the arrangement proposed in and by the second propo- 
sition involved the performance by the Fidelity National Bank of two 
agency duties and functions, viz., the undertaking to collect all papers 
payable west of Pennsylvania, sent it by complainant, and the obliga- 
tion to remit the proceeds at or upon designated dates. In addition to 
the agency services contemplated, the special or restrictive indorsement 
(the torm of which was made and suggested by the Fidelity Bank) placed 
upon the paper transmitted by complainant, would, in and of itself, 
have created the relation of principa! and agent between the two banks. 
We think this is settled by the rule laid down in White v. Bank, 
102 U.S. 660, 661, and by the decisions of this court in Winters v. 
Armstrong, 37 Fed. ep. )08, and Montgomery Nat. Bank v. Armstrong, 
36 Ked. Rep. 59. In the latter case the indorsement which the trans- 
mitting bank placed upon the draft forwarded to the Fidelity Bank, was, 
in all essential particulars, the same as that employed by complainant, 
and this court held that the relation thereby created between the two 
banks was that of principal and agent; and the Montgomery National 
Bank, having traced the proceeds of its paper into the receiver’s posses- 
sion, was allowed to recover the same asatrust fund. In the Montgomery 
Bank Case there was, besides the special indorsement, a direction, con- 
tained in the letter of transmission, to remit the proceeds of the collec- 
tion, without any specification as to the time of remitting. Here the 
dates for making remittances are specified. In the Montgomery Bank 
Case the Jaw fixed or prescribed “a reasonable time” from date of collec- 
tion in which the remittance by the agent should be made. Here the 
parties have in advance agreed upon and designated the time or times 
for remitting. This difference is insufficient to distinguish the two 
ases. But the question is put beyond all doubt, if, as we may properly 
do, we read into the restrictive indorsement which complainant placed 
upon all the paper it transmitted the special contract of the parties, 
made by complainant’s acceptance of said second proposition. It would 
then stand thus: “Pay to the Fidelity Natl. Bank for collection for 
Commertial Natl Bank of Philadelphia, Pa. This paper is to be col- 
lected at par, and the proceeds remitted to the Commercial National 
Bank on either the Ist, llth, or 21st days of the month next after day 
of collection, without exchange.” That such an indorsement as this 
would make the receiving bank the agent of the transmitting bank ad- 
mits of little or no debate. The contract of the parties, taken in con- 
nection with the special indorsement agreed upon by both, renders it 
clear, both upon principal and authority, that, so far as concerns the 
paper in question, the relation between complainant and the Fidelity 
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National Bank was not that of creditor and debtor, but that of princi- 
pal and agent. 

The next question presented is, did they occupy any other or different 
relation to each other as to the proceeds of such paper after actual collec- 
tion thereof by the agent bank or by its subagent? The agency relation 
being established as to the paper, the money received thereon should 
stand upon the same footing, and be held in the same capacity, by the 
collecting bank. The relation of principal and agent as to the proceeds 
of such paper could not be changed to that of creditor and debtor with- 
out the consent or concurrence, express or implied, of both parties. The 
agent certainly could not, by an act of his own, divest himself of his fidu- 
ciary character in respect to the proceeds of paper he had collected as 
agent. His method of keeping his accounts with his principal would 
not terminate his agency relation, or convert him into a mere debtor, 
without the assent, express or implied, of his principal. In the present 
case there was no intention, express or fairly to be implied, that the par- 
ties considered the proceeds of the paper as standing upon a different 
footing from the paper itself. The accounts which they mutually kept 
of their business were properly principal and agency accounts, as distin- 
guished from creditor and debtor accounts. They were kept in the us- 
nal way banks keep their collection accounts. It was not the under- 
standing of either (certainly not of complainant) that any creditor or 
debtor relation as such was to be credited in respect to the proceeds of 
paper sent out for collection. The first proposition submitted by the 
Fidelity National Bank perhaps contemplated a creditor and debtor con- 
nection, but the second, third, and fourth upon their face did not. Aside 
from the contract embodied in the accepted proposition, the plain mean- 
ing of the special indorsement used is that the Fidelity National Bank 
was to collect the paper and receive the proceeds “for account” of the 
complainant, and such proceeds were to be remitted on certain days 
next after collection. We think it clear that the principal and agency 
relation created as to the paper continued as to the proceeds thereof. 
Such being the relations of the two banks, the remaining question is how 
far, or to what extent, can complainant follow and impress upon the 
proceeds of its paper a trust as against the funds.in the hands of the de- 
fendant as‘receiver of the Fidelity National Bank’s assets? When an 
agent, or one occupying a fiduciary position, converts trust property or 
moneys to his own use, or improperly invests the same in other credits 
or securities, two remedies are open to the principal. He may elect to 
treat such agent as his debtor for the amount, or he may follow his prop- 
erty or funds, so Jong as the same can be traced and identified, until 
they reach a bona fide holder thereof without notice of his right, and im- 
press Upon them, either in their original or substituted form, a trust. 
The complainant seeks the latter re medy, and, through its counsel, claims 
that a trust should be established in its favor against all the assets of the 
Fidelity Bank in the possession of defendant, without imposing upon it 
the duty of tracing its tunds into the receiver's hands, because such 
funds, whether actually received by the defendant as receiver or not, 
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have gone to swell the estate or assets of said Fidelity National Bank. 
Some cases are cited which seem to support this position, but they are 
not sound in principle, nor in harmony with the decided weight of au- 
thority. In seeking to follow and impress a trust character upon funds 
which an agent has misapplied, it is incumbent upon the principal to 
clearly trace such funds into the hands of the party against whom the 
relief is sought; and, so long as the trust fund or property, in either its 
original or substituted form, can be traced and identified, it may be fol- 
lowed and recovered by the true owner, provided it has not come into 
the possession of some bona fide holder for value without notice. This 
right of the principal “only ceases when the means of ascertainment 
fails,” or when his property or fund has reached a bona fide holder for 
value, and without notice of the trust. 

It is not deemed necessary to review the numerous authorities on this 
question. ‘The rule is now well settled by repeated decisions both of the 
state and federal courts, which have followed and applied the principle 
laid down by Lord Ettenroroven in Tuylor v. Plumer, 3 Maule & 8. 
562. The leading cases in this country are here simply referred to: 
Overseers of the Poor vy. Bank, 2 Grat. 544; Whitley v. Foy, 6 Jones, Eq. 
34; Thompson v. Perkins, 3 Mason, 252; Kip v. Bank, 10 Johns. 63; Van 
Alen v. Bank, 52 N.Y. 1; Bank v. King, 57 Pa. St. 202; Cook v. Tullis, 
18 Wall. 332; Schuler v. Bank, 27 Fed. Rep. 424; Bank v. Insurance 
Co., 104 U. S. 54; Winters v. Armstrong, and Montgomery Nat. Bank v. 
Armstrong, heretofore decided by this court. Those authorities impose 
upon complainant the duty of tracing the funds it seeks to have im- 
pressed with a trust character into the defendant’s possession, either in 
their original or in some substituted form, and the burden of identifica- 
tion is imposed upon all owners seeking to follow their property or its 
proceeds. No well-considered case has gone to the extent of holding 
that, when an agent converts or misappropriates his principal’s property 
or funds, and thereafter fails, his general estate will be impressed with 
a trust for the reimbursement of such principal, on the ground that such 
estate has been benefited, and to an equal amount, by the agent’s breach 
of duty. Every creditor could rest a like claim to priority of satisfac- 
tion on the same ground. The right of the owner to follow and recover 
his property rests upon a principle altogether different. In the present 
case the complainant, upon the doctrine of the cases cited, can only re- 
cover from the defendant such portions of the proceeds of its paper as it 
can trace into the hands of the receiver, either in their original or in some 
substituted form. The Fidelity National Bank having debit and credit 
balances with its numerous subagents or correspondents, who made the 
actual collection of complainant’s paper, this court, upon the prelimi- 
nary hearing of the cause, directed a reference to a special master to as- 
certain and report what funds derived from complainant’s paper had come 
into the defendant’s possession as receiver. The special master made 
his first report in the premises, which showed that complainant’s said 
funds were mostly collected by subagents of the Fidelity Bank; that 
such subagents, having mutual accounts with the Fidelity National 
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Bank, credited the latter with the amount of such collection, and that 
at the date of the Fidelity Bank’s suspension it had credit balances with 
some and debit balances with other of such subagents. This still left 
the fact sought to be ascertained in some doubt, and the court thereupon 
directed the special master to make an amended and supplemental re- 
port, and show what portion of the paper transmitted by complainant 
to the Fidelity National Bank between the 4th and 20th June, inclusive, 
was collected by correspondents of said Fidelity Bank, and credited to 
the latter, and in what cases the accounts between said Fidelity Bank 
and said correspondents exhibited a continuous balance due the former 
from the latter down to the date of the Fidelity Bank’s failure, as large 
or larger than the amount of the proceeds of complainant’s said paper so 
collected and credited by said correspondents, respectively, to said Fi- 
delity Bank, and in what instances, and to what amounts, such balances 
so due from said correspondents at the time of the Fidelity Bauk’s sus- 
pension were subsequently paid over to and received by the defendant. 
The special master filed his amended report on the 27th of May, 1889, 
showing that the defendant had, subsequent to the suspension of the 
Fidelity Bank, received from said correspondents the proceeds of com- 
plainant’s said paper to the amount of $7,209.59. Under the authori- 
ties the complainant could have reached and subjected those credits in 
the hands of said correspondents, which were made up by the proceeds | 
of its paper. It can still follow the same in the hands of the defendant, 
to whose possession the funds belonging to complainant are thus clearly 
traced to the extent of $7,209.59. 

Various exceptions are taken to the master’s original and amended re- 
ports. They need not be noticed or considered in detail. In the judg- 
ment of the court the findings and conclusions of the special master are 
clearly sustained by the evidence, and the exceptions are overruled, and 
said amended report of May 27, 1889, is-found to be correct, and is con- 
firmed. A decree will be accordingly entered for complainant, direct- 
ing the defendant to pay over to it or its counsel of record said sum of 

7,209.59, and such dividend as he may hereafter receive on the sum 
of $1,577.89, collected by the Fifth National Bank of St. Louis on com- 
plainant’s said paper, and credited to the Fidelity Bank. Each party 
will pay half the costs herein, including the fee of the special master, 
which is fixed by the court at the sum of $150. 
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MARTIN v. House et al. 
(Circuit Court, BK. D. Arkansas. June, 1888.) 


United Strates—Pusiic LANDS—JURISDICTION. 

Where land has been sold to the United States government, and jurisdic- 
tion over the same has been ceded to it by the state legislature. reserving the 
right to serve personal process thereon, no process issuing out of a state court 
upon a judgment lien to which the land was subject at the time of sale can 
affect the title thereto. 


At Law. Action to recover land. 
N. M. & G. B. Rose and J. W. Martin, for plaintiff. 
J. W. House, for defendants. 


Brewer, J. This is an action brought to recover possession of the 
south half of block 98, in the city of Little Rock, the same being the 
ground on which is situated the post-office building. Under the prac- 
tice which obtains in this state, exceptions were filed to the deeds and 
other documentary evidence exhibited by plaintiff, and relied on as evi- 
dences of title. One matter only shall I notice, for that is fatal to plain- 
tiff’s right to recover. 

On the 15th of May, 1874, one M. W. Benjamin, who had thereto- 
fore been the owner of the property, made a final conveyance to the 
United States. On the 4th of April, 1874, J. W. Martin recovered a 
judgment in the Pulaski circuit court against said Benjamin. Execu- 
tion was issued on that judgment in March, 1875, this property levied 
on and sold to plaintiff. On June 7, 1872, the congress of the United 
States passed an act as follows: 

“Be it enacted by the senate and house of representatives of the United 
States of America in congress assembled, that the secretary of the treasury 
be, and he is hereby, authorized and directed to purchase a site for, and cause 
to be constructed, a suitable building, with a fire-proof vault extending to 
each story, at the city of Little Rock, in the state of Arkansas, for the accom- 
modation of the United States circuit and district courts, post-office, internal 
revenue, and other government otlices, and for this purpose there is hereby 
appropriated out of any money in the treasury not otherwise appropriated the 
sum of one hundred thousand dollars, to be expended under the direction of 
the secretary of the treasury, who shall cause proper plans and estimates to 
be made, so that no expenditure shall be made or authorized for the full com- 
pletion of said building and payment for the site thereof beyond the amount 
herein appropriated: provided, that no part of the sum herein appropriated 
Shall be used or expended until a valid title to the site of said building shall 
be vested in the United States, and until the state of Arkansas shall duly re- 
lease and relinquish its jurisdiction over the same, and its right to tax said 
site, and the property which may be thereon, during the time the United 
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States shall be or remain the owner thereof. Approved June 7, 1872. 
The legislature of Arkansas, on the 21st day of February, 1873, 
passed the following act, to-wit: 
“The state of Arkansas hereby consents to the purchase by the United 
States of a site for public buildings, * * * and hereby cedes and grants 
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jurisdiction to the United States over any lot or lots, parcel, or block of ground 
within the corporate limits of the city of Little Rock, not exceeding in area 
three hundred (300) feet square, which shall or may be purchased by the 
United States as a site for a building for the accommodation of the United 
States circuit and district courts, post-oflice, internal revenue, and other gov- 
ernment offices, under the act of congress approved June 7, 1872; and the 
said state hereby releases and relinquishes her right to tax said site, and all 
improvements which may be thereon, during the time the United States shall 
be and remain the owner thereof: provided, that this grant of jurisdiction 
sha!] not prevent the execution of any process of this state, civil or criminal, 
on any person who may be on said premises.” 

The effect of these two acts was to vest exclusive jurisdiction over this 
tract of ground in the United States government, and this by virtue of 
section 8, art. 1, of the United States constitution. Now, at the time the 
cession of jurisdiction became operative and final, to-wit, on May 15, 
1874, the government received a good title, as well as exclusive jurisdic- 
tion. True, the property was subject to a judgment lien, and, if the 
property had remained in the territorial jurisdiction of the state of Ar- 
kansas, this judgment lien might have ripened, through proceedings in 
the state courts, into a perfect title; but after the cession of jurisdiction 
the power of the Arkansas state courts over the property ceased. No 
process could issue out of any state court to disturb the title or affect the 
property. I do not mean to say that the cession of jurisdiction would 
destroy the lien, but it did compel the enforcement of any rights which 
the judgment creditor had by proceedings in the federal courts. The 
reservation as to service of process is as expressed to process which is 
purely personal, and therefore, ex vi lermini, exciudes process, mesne or 
final, touching property, real or personal. This seems to be the gen- 
eral consensus of opinion, as expressed in the various cases cited by the 
learned district attorney in his brief. he most authoritative case cited 
by him is that of Railroad Co. v. Lowe, 114 U. 5, 525, 5 Sup. Ct. Rep. 
995, from which I make this quotation: 

“When the title is acquired by purchase, by consent of the legislatures of 
the states, the federal jurisdiction is exclusive of all state authority. This 
follows from the declaration of the constitution that congress shall have * like 
authority’ over such places as it has over thedistrict which is the seat of gov- 
ernment; that is, the power of * exclusive legislation in all cases whatsoever.’ 
Broader or clearer language could not be used to exclude all other authority 
than that of congress; and that no other authority can be exercised over them 
has been the uniform opinion of federal and state tribunals, and of the attor- 
neys general. The reservation which has usually accompanied the consent of 
the states that civil and criminal process of the state courts may be served in 
the places purchased, is not considered as interfering in any respect with the 
supremacy of the United States over them, but is almitted to prevent them 
from becoming an asylum for fugitives from justice; and congress, by statute 
passed in 1795, declared that cessions from the states of the jurisdiction of 
places where light-houses, beacons, buoys, or public piers were or might be 
erected, with such reservations, should be deemed surticient for the support 
and erection of such structures, and, if no such reservation had been made, or 
in future cessions for thuse purposes should be omitted, civil and criminal 
process, issued under the authority of the state or of the United States, might 
be served and executed within them. 1 St. 426, ¢. 40.” 
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Several other cases are noticed by the court in subsequent portions of 
the opinion. In view of the decision of the supreme court in that case, 
further discussion by me would seem superfluous. The exceptions will 
be sustained. 


Unrrep Srates v. Cuppy. 
(District Court, S. D. California. August 26, 1889.) 


PgrsuryY—INDICTMENT. 
An indictment for perjury which charges that defendant took an oath be- 


fore Judge R. in the United States district court, in open court, which oath 
was administered by the duly-authorized clerk, who had authority to admin- 
ister the oath, in a matter then pending, that he would tell the truth, and that 
he did willfully and corruptly swear to material matter which is set out in the 
indictment, is sufficient under Rev. St. U. S. § 5392, declaring such a person 
swearing to any material matter which he does not believe to be true to be 
guilty of perjury, and section 5396, providing that it shall be sufficient to set 
forth the substance of the offense charged, and by what court, and before 
whom the oath was taken, with proper averments tu falsify the matter wherein 
the perjury is assigned. 


On indictment for perjury. 
A. W. Hutton, U. 5. Atty. 


Ross, J. The question in this case is as to the the sufficiency of the 
indictinent, which charges that deiendant, at a certain time and place, 
within the jurisdiction of this court— 

“After having taken an oath before the Honorable E. M. Ross, judge of said 
court,—which oath was administered to the said Cuddy in open court on said 
day by E. Ul. Owen, the duly-appointed, qualified, and acting clerk of said 
court, he, the said Owen, as such, being tien and there a person having com- 
petent authority to administer said oath,—that in the matter then and there 
pending, entitled «In the Matter of the Contempt of Thomas J. Cuddy,’ he 
would tell the truth, the whole truth, and nothing but the truth, then and 
there willfully, falsely, corruptly, and contrary to such oath, did state certain 
material matter in his testimony then and there adduced, in open court as afore- 
said, at the time and in the manner aforesaid, being in words and substance 
as follows, to-wit: ‘I didn’t know that Mr. MeGarvin, or any other gentleman 
in particular, would be called on this occasion. (Meaning the trial of the case 
of the United States vs. W. More Young, which was a criminal cause pend- 
ing against the said Young in the said court, and set for trial for February 
12, 1889.) I never dreamed that he was to be a juryman, and don’t now. 
Meaning a juror in the cause last-above named.) I didn’t know Mr. Me- 
zarvin was a juror. Didn’t know anything about it. Didn’t give the mat- 
tera thought. (Meaning that he, the said Cuddy, didn’t know that the said 
MecGarvin was a petit, to-wit, a term-trial, juror in said court at the time and 
at the place first above named.) I had no idea that Mr. MeGarvin was one of 
them at this time. I didn’t know anything about it.’ (Meaning, by the words 
‘one of them,’ one of the term-trial jurors duly impaneled and sworn in the 
said court, as aforesaid.) Whereas, in truth and in fact, the said Thomas J. 
Cuddy did know that the said Robert McGarvin was a petit, to-wit, a term- 
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trial, jpror duly impaneled and sworn in said court, at all the times herein- 
before recited; and sv the jurors aforesaid, upon their oath aforesaid, do say 
that the said Thomas J. Cuddy, on the said 13th day of February, in the year 
of our Lord one thousand eight hundred and eighty-nine, in the said city of 
Los Angeles, county and state and district aforesaid, in the United States 
district court within and for the district of California, in open court as afore- 
said, before the said E. H. Owen, being then and there a competent person to 
administer said oath, the laws of the United States authorizing said oath to be 
administered in said matter, by the said Thomas J. Cuddy's own act and con- 
sent, in manner and form as aforesaid. did commit willful and corrupt per- 
jury.” 
The United States statute defining perjury is as follows: 


“Every person who, having taken an oath before a competent tribunal, 
officer, or person, in any case in which a law of the United States authorizes 
an oath to be administered, that he will testify, declare, depose, or certify truly, 
or that any written testimony, declaration, deposition, or certificate by him 
subscribed is true, willfully and contrary to such oath states or subscribes any 
miaterial matter which he does not believe to be true, is guilty of perjury, and 
shall be punished” in a prescribed way. Rev. St. § 5392. 


And section 5396 of the Revised Statutes provides that— 


“In every presentment or indictment prosecuted against anv person for 
perjury, it shall be sufficient to set forth the substance of the offense charged 
upon the defendant, and by what court, and before whom the oath was 
taken, averring such court or person to have competent authority to admin- 
ister the same, together with the proper averment to falsify the matter wherein 
the perjury is assigned, without setting forth the bill, answer, information, in- 
dictment, declaration, or any part of any record or proceeding, either in law 
or equity, or any affidavit, deposition, or certiticate, other than as hereinbefore 
stated, and without setting forth the commission or authority of the court or 
person before whom the perjury was committed.” 


The last section is in substance the same as the ¢nactment of 23 Geo. 
II. c. 11, which was designed to do away with the needless prolixity 
and precision required by the statute of 5 Eliz. c. 9, which oftentimes 
resulted in the escape of those guilty of the crime of perjury. The aver- 
ments in a case of this character are, as said by Mr. Bishop, necessarily 
of two classes,—those which disclose a foundation for the commission of 
the offense commenly called inducement, and those which charge the | 
offense itself. The latter, being that whereof the defendant is accused, 
must be direct and specific; but the former may be charged in general | 
terms. 2 Bish. Crim. Proc. § 901 et sey. But, while the matter of in- | 
ducement may be generally stated, the allegations respecting it must be | 
sufficient to show that the oath was taken before a competent tribunal, 
officer, or person, and in a case in which the laws ef the United States | 
authorizes the oath to be taken. Where, as in the present case, the false / 
swearing is alleged to have been committed in a matter or proceeding in | 
open court, the allegations must be sufficient to show that the matter or | 
proceeding was one in which the court was competent to act. To hold | 
otherwise would be to hold that false swearing, in a matter or proceeding , 
of which the court had no jurisdiction, constitutes perjury, which cannot § 
be affirmed. 2 Bish. Crim. Law, § 1020; 2 Whart. Crim. Law, § 1288 | 
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et seq.; 2 Bish. Crim. Proc. §§ 905, 910, and numerous cases cited, in the 
note to the case of State v. Shupe, 85 Amer Dec. 485, 

Now, looking at the indictment, it is seen that it charges that at a cer- 
tain named time and place, within the jurisdiction of this court, the de 
fendant took an oath in the United States district court—which oath was 


administered to him in open court by E. H. Owen, the duly-appointed, ‘ 
qualified, and acting clerk of said court, and who was then possessed of 

competent authority to administer it—that in the matter then pending in : 
said court entitled “In the Matter of the Contempt of Thomas J. Cuddy,” | ra 


he would tell the truth. the whole truth, and nothing but the truth, then 

and there willfully, falsely, corruptly, and contrary to such oath, did 
state certain material matter in his testimony then and there adduced, ‘ 
which is specificallv set out in the indictment. The materiality of the 

testimony is sv “iciently alleged, and the allegation falsifying the alleged 

material macter is also sufficient. I see no force in the suggestion that 

there is no allegation that defendant swore falsely to a material mat- 

ter which he did not velieve to be true. The allegation is that he will- 

fully and corruptly swore to material matter which he knew to be false. 

He could not believe to be true that which he knew to be false. If there 

was nothing further in the indictment to show that the matter in which 

the alleged false swearing was committed, was one of which the court ’ 
had jurisdiction, than the allegation that the alleged false testimony was 
given in a matter then pending in the district court, entitled “In the 
Matter of the Contempt of Thomas J. Cuddy,” I would be inclined to think 
the indictment fatally defective; but the indictment does further aver ; 
that the laws of the United States authorized said oath to be adminis- 
tered in said matter. Since all of this, as has been seen, is matter of 
inducement, and may be stated generally, and since the court must have 
jurisdiction over a matter pending therein in which the laws of the 
United States authorizes an oath to be administered, I am of opinion , 
that, the indictment does sufficiently show that the court had jurisdiction 7 \ 
of the matter in which the perjury is alleged to have been comunitted. 

Demurrer overruled, 4 


Sun Vapor Srreet Licut Co. v. Crry or CeparR RapIps. 
(Circuit Court, N. D, Iowa, EH. D. August 22, 1889.) 


INFRINGEMENT OF PATENTS FOR INVENTIONS—PLEADING. 

Complainant alleged that it was the owner of certain letters patent for im- 
provements in supplying street lamps with oil, and that defendant city, in 
violation of these patents, was using street lamps with these improvements, 
and asked an injunction and accounting. Defendant in its answer, among ' 
other matters, set out an agreement with a third party to furnish the lamps, 
and to light and extinguish the same, for afixed sum. //e/d. that this portion 
of the answer was pertinent to the issue, and, though it might not constitute 
a bar, should be considered in determining the relief to be granted. | 


In Equity. Bill to restrain infringement of letters patent. 


SUN VAPOR STREET LIGHT CO. 8. CITY OF CEDAR RAPIDS. 699. 


Charles R. Miller, for complainant. 
J. N. Whittam, for defendant. 


Suiras, J. The bill filed in this cause charges that the complainant 
corporation is the owner, by assignment, of letters patent No. 222,856, 
issued to Henry S. Belden for an improvement. in the “ method and 
means of supplying street lamps with oil,” and of letters patent No. 
286,211, issued to Alfred L. Mack for an improvement in a “reservoir 
for burning fluids;” that the defendant corporation, in violation of com- 
plainant’s rights, and in infringement of said letters patent, has caused 
to be made, and has in use upon the streets of said city of Cedar Rap- 
ids, a number of street lamps which in their construction embrace the 
improvements secured by said letters patent; that the defendant has been 
and is making, by the use of such lamps, large gains and profits, for 
which an accounting is prayed. 

In the answer filed the defendant sets forth that there is in use upon 
its streets 175 gasoline lamps; that these lamps, and the posts upon 
which the lamps are placed, are owned by the Western Street Light 
Company; that by a written contract, set forth in full, between said de- 
fendant and said Western Street Light Company, the latter agrees to 
furnish said lamps and posts, to keep the same in good order, and to 
light and extinguish the same, for a certain sum per lamp, payable an- 
nually by the defendant. To so much of the answer as sets forth the 
agreement with the Western Street Light ‘Company complainant excepts, 
upon the ground that the facts thus set forth do not meet the charge of 
infringement in the bill; that, if the lamps furnished under this written 
contract do in fact infringe upon the patents owned by complainants, 
the defendant is a participant in the wrong, and cannot evade responsi- 
bility for its acts by showing that the lamps are ow aoa and furnished by 
another party. 

Granting this to be true, still it does not follow that the exceptions 
should be sustained. The bill charges that the defendant has caused to 
be made, and is using upon its streets, a large number of lamps which 
iniringe upon the patents owned by complainant, and that it is making 
large profits therefrom, of which discovery is prayed. In response to 
this demand the answer sets forth the facts touching the agreement with 
the Western Light Company, the ownership of the posts and lamps, 
and the price paid for the use thereof. In other words, discovery. is 
made of the relation of the city to the lamps, of the interest of the city 
therein, and the price paid therefor. These are matters pertinent to the 
issues, and which must be considered in determining the relief to be 
granted, in case a decree goes for complainant. The fact that they may 
not constitute a bar to complainant’s right of recovery does not render 
them immaterial, and they are properly set forth in the answer in re- 
sponse to complainant’s demand for a discovery of the use made by de- 
fendant of lamps infringing upon the patents declared on, and of the 
profits derived thereirom. Exceptions are overruled, : 
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Batt & Socket Fastener Co. v. KRAETZER. 
(Circuit Court, D. Massachusetts September 18, 1889.) 


1. PATENTS FOR INVENTIONS—INFRINGEMENT—GLOVE-FASTENERS. 

In letters patent No. 325,688, issued September 8, 1585, to Albert G. Mead 
for a metallic glove-fastener, the button-hole member of the device consists 
of “a hollow socket in combination with a rivet and button-head, whereby it 
is centrally attached to the fabric,” the spring action being secured in the 
expansive socket. The button head and socket features were known in the 
art, prior to the patent. //e/d, that such invention was confined to the form 
of the socket combined with an imperforated button-head, and was not in- 
fringed by letters patentissued to Edwin. Kraetzer, the button-hole member 
of whose device consists of a socket with a tubular extension passing through 
the fabric and attached on the other side with a button-head, and a spring in 
the form of.a split wire, capable of expansion and resting loosely in such 
socket. 

2. SamE--CONSTRUCTION. 

A patent cannot be ueld to embrace a device which was not mentioned by 
the patentee cs a part of his invention, and which is not clearly shown to be 
a novelty and a substantial improvement, 


In Mquity. Bill for infringement of patents. 
T. W. Clarke and F. P. Fish, for complainant. 
J. kt. Bennett and W. B. H. Dowse, for defendant. 


Coit, J. This bill, as originally filed, alleged that the defendant in- 
fringed six letters patent. Five of these patents were granted to William 
S. Richardson, and numbered, respectively, 260,050, 300,508, 300,509, 
300,510, 525,699, and one to Albert G. Mead, September 8, 1885, and 
numbered 325,688. Subsequently the complainant discontinued his suit 
as to Richardson’s patents Nos. 260,050 and 325,699. The devices shown 
in these patents relate to metallic glove-fasteners, the general features of 
which consist in a button member attached to one flap of the garment, and 
a resilient button-hole member attached to the other flap. The defend- 
ant’s fastener is called the “ Kraetzer Fastener,” and is made under certain 
patents issued tohim. In the present suit we are only concerned with the 
button-hole member of the fastener. The spring which engages the button 
member of the Kraetzer iastener is a ring of wire split on one side so as 
to be capable of expansion. This spring ring is held loosely in a cham- 
ber composed of two pieces of metal, united around their edges, one of 
which has a tubular extension which passes through the fabric, and is 
engaged with the cap or buttun-head on the other side of the fabric. The 
spring chamber is on the under side of the fabric and the button-head or 
cap on the upper side, and the two are fastened together so as to hold 
the fabric between them by the upsetting of the tubular neck of the spring 
chamber on the upper side of the central opening of the cap. It is con- 
tended that when the spring action of the button-hole member is the 
socket itself, it is easily impaired, whereas the spring ring of the Kraetzer 
fastener rests loosely in the chamber, and that this enables it to be made 
of the best elastic material. 1 do not find the Kraetzer device in any of 
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the Richardson patents relied upon by the complainant. Indeed, from 
the admission of complainant’s counsel, it may be said that the only 
‘serious question in this case relates to the Mead patent. It is strongly 
urged that the Kraetzer fastener infringes claims 6 and 7 of the Mead 
patent, which are as follows: 

“(6) A member of a fastening dev ce consisting of a hollow socket in com- 
bination with a rivet and button-head, whereby it is centrally attached to the 
fabric, substantially as set forth. (7) A member of a fastening device com- 
posed of a hollow socket, D, centrally attached to an eyelet, J, the latter rest- 
ing uponand within an annular depression, g, formed. in a concave collet or 
disk, E, substantially for purposes herein set forth.” 

In his specification Mead says: 

“IT consider my present invention embraces, first, the method of centrally 
securing the socket portion of the fastening to the article, whereby the open 
part or socket of said member is disposed upon the under side of the flap and 
secured by a rivet extending through the fabric. Thus, in permanently secur- 
ing it to the latter, a suitable button-head or cap is employed upon the upper 
surface of the flap, and can be so formed and constructed as to form a button 
finish, a result much desired, sinee it gives the article an appearance exactly 
similar to an ordinary button, which is the most neat and tasty finish that 
can be employed in the class of articles of apparel to which such fastenings are 
usually attached; but, further, the whole device is thereby concealed and pre- 
vented from becoming caught and broken.” 


The socket of Mead is composed of a cup-shaped washer with curved 
wings. It is applied to the interior of the glove-flap, and it is secured 
to the exterior washer or button-head by a central rivet passing through 
a hole in the glove-flap. 1 do not understand that it is contended that 
either the cap or cup-shaped socket of Mead is new, or that an elastic 
mouth situated upon the under side of the flap, and secured by a button- 
head at the other side of the flap, was not known in the art prior to the 
Mead patent. The invention of Mead,-it seems to me, must be limited 
to his form of socket combined with an imperforated button-head. The 
Kraetzer device does not contain the Mead socket, and therefore does not 
infringe the Mead patent. 

The complainant seeks to extend what appears to me to be the legiti- 
mate scope of the Mead patent upon the theory that the spring-mouthed 
socket ot Mead presses the leather upward into the button, and squeezes 
the leather against the inner surface of the button; that this feature, in 
connection with the tact that the hole in the flap need not be any larger 
than the diameter of the rivet, introduces an important element of strength 
which is tound for the first time in the Mead device. There are several 
reasons why this theory does not impress me with the importance with 
which it does the complainant. In the first place, I am not satisfied 
upon the evidence that there is any great advantage in pressing the fabric 
up into the button head; in the second place, I think this feature was 
present in the prior Dowler English patent, although it is not exhibited 
in the drawings; and, thirdly, Mead himself does not seem to consider 
this feature of sufficient consequence to claim it as a part of his invention. 
Before the court should give such a broad construction to the Mead patent 
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as to include something not mentioned by the patentee as a part of his in- 
vention it should certainly clearly appear that the improvement was a 
substantial one, and that it is not found in any prior device. In this 
case I do not think the complainant has made out the charge of infringe- 
ment, and it follows that the bill should be dismissed. Bill dismissed. 


Simonps Counter Macutnery Co. v. Knox et al. 
(Circuit Court, D, Massachusetts, August 31, 1889.) 


1. Jonawent—ReEs ADJUDICATA. 

In a third suit on letters patent, which have been assailed as invalid on 
account of prior public use, and have been twice sustained by the courts, 
the former decision will be followed where no new facts of a controlling 
character are introduced. 

2. PATENTS FOR INVENT!‘ONS —INFRINGEMENT. 

Letters patent No. 147,288, dated February 10, 1874. and granted to Simonds 
and Emery for improvements in machinery for moulding counters for boots 
and shoes, claimed a combination of a divided mould and cams, which 
moulded the heel-counter by a pressure nearly at right angles to the surface 
of the leather. //e!d infringed by a machine made under a patent granted 
November 6, 1888, to G. A. Knox, by which the counter is pressed into shape 
by pressure nearly at right angles, by aspring- mould which is not divided, but 
is substantially the same as that of Simonds and kmery, 


In Equity. Bill to enjoin infringement of patent. 
W. A. Macleod, for complainant. 
Livermore, Fish & Richardson, tor defendants. 


Coit, J. This suit is brought on letters patent No. 147,288, dated 
February 10, 1874, granted to Simonds and Emery for improvements 
in machinery for moulding counters for boots and shoes. The present 
hearing was upon motion for a preliminary injunction. The patent has 
been twice passed upon by the circuit court. In the suit of Emery v. 
Cavanagh, 17 Fed. Rep. 242, 27 Fed. Rep. 511, Judge Sureman held 
that the patent was valid. The main ground of attack in that case was 
public use for more than two years prior to the application for a patent, 
and the court, upon examination of the evidence, found that the prior 
use of the machine was experimental. Subsequently suit was brought 
in this circuit by the present complainant against Lewis B. Russell, rais- 
ing the same issues as in the Caranayh Case, and Judge Lowe tt, after 
hearing the arguments of counsel, and upon consideration of the case, 
granted an injunction nisi. In the present case, and for the third time, 
it is sought to invalidate this patent on the same ground of prior public 
use. ‘The question raised under this issue is one of fact, and conse- 
quently the evidence is conflicting; and, where the circuit court has 
twice found for the patentees on this issue, the court should hesitate to 
reverse such finding, unless upon new evidence of a decisive and con- 


cad 


SIMONDS COUNTER MACHINERY CO. 9. KNOX. 703 


trolling character. The evidence before the court in the prior suits is 
made a part of the present record, and, while the defendants have called 
several additional witnesses to this point, still, taking the evidence as a 
whole, it is substantially the same as in the other suits; at least no new 
facts of a controlling character have been brought forward by the defend- 
ants. I shall therefore follow the prior decisions of the court, and hold 
the patent valid. 

It is suggested by defendants’ counsel, in a careful review of the au- 
thorities, that the law on the question of what constitutes “public use” 
has been modified by the supreme court in the recent case of Smith & 
Griggs Manuf’g Co. v. Spraque, 123 U. 8. 249, 8 Sup. Ct. Rep. 122, and 
that under the rule there laid down the patent in suit is shown to be in- 
valid. I do not understand, however, that the Smith & Griggs Case 
changed the doctrine of the law with reference to prior public use, or 
that it is in conflict with the former decisions of the same court on this 
point. 

The second and remaining defense is non-infringement. Simonds and 
Emery appear to have been the first persons to set a heel-counter or stif- 
fener for boots and shoes firmly into shape. In prior devices the mould- 
ing pressure at the open ends of the counter was exerted by the female 
die sliding along the leather. Simonds and Emery were the first to 
mould this part of the counter by a pressure nearly at right angles to the 
surface of the leather, by means of a divided die whose open ends ap- 
proach each other and set the leather into the proper shape. The al- 
leged infringing machine is made under a patent granted to George A. 
Knox, November 6, 1888. In this machine there is a spring-mould so 
formed that its open ends approach each other by means of cams, and com- 
press the counter at nearly right angles to its surface. The Knox spring- 
mould is not divided, but in structure and operation it seems to me sub- 
stantially the same, or the equivalent, of the Simonds and Emery, with 
the exception of the flange-turning device which is found in the latter. 
In the Knox machine the turning of the flange of the counter is per- 
formed by other mechanism. I am of opinion that there is found in the 
Knox machine the combinations described in claims 1 and 4 of the Si- 
monds and Emery patent. These claims are as follows: 

“(1) The combination of the divided mould, i, i, and form, n, substantially 
as described and shown.” 

“(4) In combination with mould, é, 7, the cams, a’, a’, substantially as de- 
scribed and shown.” 

In view of the advance made in the art by Simonds and Emery, and 
of prior adjudications, these claims should receive a fairly liberal con- 
struction. The prior patents upon machines for making horseshoes do 
not, | think, anticipate this invention. Motion granted. 
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Prince Sream-Suippine Co. v. LEHMAN e al. 
(District Court, S. D. New York. September 4, 1889.) 


1. Surprrinc—Cnrartrer-Party—Poepniic Poricy. 
A stipulation in acharter- party that “all disputes: * * * arising on this 
charter-party, or on bills of lading signed thereunder, shall be settled at port 
of discharge only,” is contrary to public policy, and void. 


. APMIRALTY— PLEADING 
A hearing on an exception to a libe] must be determined on the pleadings, 
and an affidavit on behalf of respondents cannot be considered. 


In Admiralty. On exceptions to libel. 
Butler, Stillman & Hubbard, for libelant. 
Rh. D. Benedict, tor respondents. 


Benepicr, J. This case comes before the court upon an exception to 
the libel. ‘The suit is brought in personam against the respondents upon 
a charter-party, to recover freight money. <A copy of the charter-party 
is annexed to the libel. The respondents served a general notice of ap- 
pearance, and then excepted tothe libel. The exception raises but one 
question, and that is whether this court has jurisdiction to entertain the 
action in view of a provision in the charter-party, set forth in the libel, 
which is as follows: 

“It is further agreed that all disputes, if any, whether arising before or 
after shipment of cargo, and whether arising on this charter-party or on bills 
of lading signed thereunder, shall be settled at port of discharge only.” 

The libel shows Philadelphia to be the port of discharge. 

The provision in the charter-party, upon which the respondents rely, 
is in legal eflect an agreement ousting the jurisdiction of all courts, ex- 
cept those in the port of Philadelphia. Such agreements have repeat- 
edly been held to be against public policy, and void. The provision 
being void, it makes no diflerence which party seeks to take advantage 
of it; being void, it is of no avail to either party. The exceptions 
must therefore be overruled. 

An affidavit submitted on behalf of the respondents carinot be re- 
garded. ‘This is not the hearing of a motion to decline jurisdiction, ad- 
dressed to the discretion of the court, but the hearing of an exception 
to the libel, and must be decided on the pleadings. Moreover, a mo- 
tion to decline jurisdiction, addressed to the discretion of the court, 
based upon such a stipulation, could not prevail. 


1Reported by Edward G. Benedict, Esq., of the New York bar. 


